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(i) 


QUESTIONS PRESENTED 





1. The question in Appeal No. 15,104 is whether an action for 
Declaratory Judgment will lie where an Amended Complaint alleges that. 
an Administrative Board has unlawfully discriminated against appellant 
as compared with other corporations under similar circumstances by 
denying appellant the right to use the word "engineer" in its title and 
threatens to file a criminal prosecution against appellant, as well as 
successive criminal prosecutions thereafter, and where appellant denies 
a violation of the laws administered by the Board in its business prac- 
tice and was issued a franchise in 1955 by the Superintendent of Corpo- 
rations, D.C. to use its present corporate name which includes the word 
"engineer" therein, which allegations are not denied by appellee Board. 


2. The question in Appeal No. 15,104 is whether in an action for 
Declaratory Judgment there was an abuse of discretion by the Court in 
denying appellant leave to amend its complaint to add the Superintendent 
of Corporations, D. C., the Corporation Counsel, D. C., and members of 
the Board of Commissioners of the District of Coluyabia, where it was 
alleged that there was a threatened prosecution against appellant for use 
of the word "engineer" in its corporate title by the Corporation Counsel, 
as well as the filing of a multiplicity of prosecutions against appellant 
by the same party, and where appellant has been issued a Certificate of 
Authority by the Superintendent of Corporations, D. C., under authority 
of the Commissioners of the District of Columbia, to do business and 
use its present name in the District of Columbia, including the word 


"engineer" in its title. | 

3. The question in Appeal No. 15,110 and 15,180 is whether an 
action for Declaratory Judgment will lie where the complaint alleges 
that the person charged by law with prosecutions for violations of the 
Professional Engineers' Registration Act in the District of Columbia 
threatens to prosecute appellant for using the word "engineer" in its 


| 
| 
| 
| 





(ii) 


corporate title and to file successive prosecutions against appellant, if 


appellant refuses to change its name which it declines to do, where 
appellant in its complaint denies that its business practice violates the 

. criminal laws of the District of Columbia and alleges that it has the 
right to use such title pursuant to a valid franchise issued by the Super- 
intendent of Corporations, D. C., in 1955, which allegations are not 
denied by the prosecutor. 
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UNITED STATES COURT OF APPEALS , 
For The District Of Columbia Circuit 


No. 15, 104 


T. V. ENGINEERS, INC., 


Vv. 


C. WARREN BOGAN, ET AL., 
Appellees. 


No. 15,110 


_T. V. ENGINEERS, INC., : 
Appellant, 

v. | 

ALFRED GOLDSTEIN, ET AL., | 
Appellees. 


No. 15, 180 


———— a 


T. V. ENGINEERS, INC., 


v. 
ALFRED GOLDSTEIN, ET AL., 


ON APPEAL FROM DECISIONS OF THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


CONSOLIDATED BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is a proceeding to review an order of the United States Dis- 
trict Court for the District of Columbia dismissing appellant's amended 
complaint for declaratory judgment and injunction entered below on 


i 
| 
| 
i 
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April 17, 1959, and identified herein as Appeal No. 15,104. Notice of 
appeal therefrom was filed on April 23, 1959. (JA 52) 


This is also a proceeding to review an order of the United States 
District Court for the District of Columbia granting summary judgment 
for the appellees in a declaratory judgment action, entered below on 
June 1, 1959, and identified herein as Appeal No. 15,180. Notice of 
appeal therefrom was filed on June 3, 1959 (JA 72). 


The jurisdiction of this Court is invoked pursuant to the provisions 
of Section 1, of the Act of June 25, 1948, 62 Stat. 929, as amended. 
(Title 28, Section 1291, USC), and Rule 73(a), Federal Rules of Civil 
Procedure. Appeals No. 15,104, 15,110 and 15,180 were consolidated 
pursuant to an order of this Court dated June 15, 1959. 


STATEMENT OF THE CASE 


Appellant filed an action below on November 15, 1958 for Declara- 
tory Judgment and injunction in Appeal No. 15,104 against members of 
the District of Columbia Board of Registration for Professional Engi- 
neers, hereinafter referred to as the Board (JA 3). The complaint in 
essence alleged that the Board accused the appellant of violating Section 
2-1814, D.C. Code, 1951, by the use of the term "engineers" in its cor- 
porate title, which appellant denied. (JA 4) The complaint further 
charged that the Board threatened to file a criminal prosecution against 
appeliant unless it changed its corporate name or was restrained; that 
the Board unlawfully discriminated against appellant by allowing other 
corporations in the District of Columbia to use the word "engineer" or 
words of like import in their titles and that appellant would suffer 
irreparable injury by the alleged acts of the Board (JA 6, 7). 


On December 8, 1958, appellees filed a motion to dismiss the fore- 
going complaint or in the alternative for Summary Judgment (JA 8, 9). 
Appellant filed its opposition to the foregoing Motion and a Motion for 
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Summary Judgment on December 29, 1958, and on February 3, 1959, the 
Court below granted appellees’ motion to dismiss the foregoing com- 
plaint with leave to the appellant to file an amended complaint by Feb- 
ruary 4, 1959 (JA 9, 10, 11). 


Appellant filed an amended complaint on February 4, 1959 (JA 12). 
The amended complaint named specific corporations in the District of 
Columbia which appellant alleged appellees permitted to use the word 
"engineer" or words of like impact in their corporate titles, but denied 
such right to appellant. In addition the complaint alleged a prior right 
to use its corporate name pursuant to a certificate of authority of the 
Superintendent of Corporations, D.C., issued appellant on May 26, 1955. 
Furthermore, the amended complaint alleged that appellees would cause 
appellant to be prosecuted by successive prosecutions unless appellant 
changed its corporate name as demanded by appellees; that the act 
(Section 2-1814, D.C. Code) did not apply to appellant in fact or in law 
(JA 14, 18, 19, 20). 


On February 4, 1959, appellant filed a motion for further leave to 
amend its petition by adding Chester H. Gray, Corporation Counsel, D.C., 
Alfred Goldstein, Superintendent of Corporations, D.C., Robert E. 
McLaughlin, David B. Karrick, and Brig. Gen. Alvin C. Welling, as mem- 
bers of the Board of Commissioners of the District of Columbia. A copy 
of the proposed amended complaint was attached to the motion (JA 22, 23). 
On February 24, 1959 the Court entered an order denying appellant's 
motion for further leave to amend by adding the foregoing parties (JA 24). 

| 


On March 4, 1959 appellees filed a motion to dismiss appellant's 
amended complaint or in the alternative for summary judgment (JA 24). 
Appellant in opposition to this motion filed on March 16, 1959 an affidavit 
of its president, Albert W. Miller, which in essence recited a controversy 
with appellees since June, 1956, and a threat to prosecute appellant if it 
refused to change its corporate name after one prosecution. (JA 28, 29) 


| 
' 


| 
| 
| 
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The affidavit further identified Exhibits B through M which were also 
filed in opposition to the foregoing motion. (JA 29, 30) Exhibit B was 

a letter from the Board of Examiners and Registrars of Architects con- 
cerning the violation of Public Law 789 by appellant (JA 30). Exhibit C 
was a letter from the Board to appellant's former attorney with refer- 
ence to the violation of Public Law 789 (JA 31). Exhibit D was the 
Articles of Incorporation of appellant (JA 32-38). Exhibit E was a 
Certificate of Authority from the Superintendent of Corporations, D.C., 
to appellant authorizing it to do business in the District of Columbia, 
under its present corporate name, to wit, T. V. Engineers, Inc., to- 
gether with an application for said certificate of authority (JA 39-43). 
Exhibit F was a copy of the summons and information served upon appel- 
lant alleging a violation of Section 2-1814, D.C. Code, by appellant (JA 
44, 45). Exhibit G was an affidavit of Edwin L. Crummie, the person 
who printed signs for appellant (JA 45, 46). Exhibit H was a letter from 
the District of Columbia Society of Professional Engineers, which had 
been identified by the affidavit of Albert W. Miller aforesaid (JA 29, 46). 


Exhibit I was a typical ad of appellant and two tickets used by appel- 
lant in its business operation (JA 48). Exhibits J and K were clippings 
from newspapers having to do with the use of the term "engineer" or like 
words in a corporate title in the District of Columbia (JA 49, 50). 


On March 16, 1959 the Court allowed appellant's motion to sub- 
stitute another appellee in place of a predecessor on the Board (JA 51). 
On April 1, 1959 Donald E. Marlowe, the substituted member of the 
Board, filed a motion to dismiss the amended complaint or for summary 
judgment (JA 51). 


On April 17, 1959, the Court granted appelles' motion to dismiss 
appellant's complaint and said cause was finally dismissed (JA 52). 
Thereafter on April 22, 1959, appellant filed a notice of appeal from the 
order dismissing its amended complaint (JA‘52). 
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In Appeal No. 15,110 and 15,180, appellant filed a complaint for 
declaratory judgment and injunction on April 23, 1959 against Alfred 
Goldstein, Superintendent of Corporations, D.C., Chester H. Gray, 
Corporation Counsel, D.C., and members of the Board of Commis- 
sioners of the District of Columbia (JA 53-62). On April 29, 1959 appel- 
lant filed a motion for a temporary restraining order to restrain a 
threatened prosecution on May 1, 1959 (JA 63). On April 29, 1959, ap- 
pellant filed a motion for a preliminary injunction against Chester H. 
Gray, Corporation Counsel, D. C., to restrain a threatened prosecution 
of appellant on May 1, 1959. (JA 63) Appellant filed an affidavit of 
Albert W. Miller in support of the motions for a restraining ani and 
preliminary injunction (JA 64-68). On May 1, 1959 appellant's motion 
for preliminary injunction was denied (JA 68). Appellant filed an appeal 
from the Court's denial of its motion for preliminary injunction on 
May 5, 1959 (JA 69). : 


On May 13, 1959, appellees in Appeal No. 15,180 filed a motion to 
dismiss the complaint against Alfred Goldstein, et al., or for summary 
judgment (JA 71). On June 1, 1959 the Court granted appellees’ motion 
for summary judgment and entered summary judgment for appellees 
(JA 72). 3 


This appeal (No. 15,180) followed by Notice of Appeal being filed 
on June 3, 1959 (JA 72). ! 


' STATUTES INVOLVED 


Act of August 28, 1954, ch. 1033, 68 Stat. 890, (28 USC 2201) pro- 


vides as follows: | 
| 
"Section 2201. Creation of remedy. | 


In a case of actual controversy within the jurisdiction, 
except with respect to Federal taxes, any court of the United 
States and the District Court for the Territory of Alaska, 
upon the filing of an appropriate pleading, may declare the 
rights and other legal relations of any interested party seek- 
ing such declaration, whether or not further relief is or could 
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be sought. Any such declaration shall have the force and 
effect of a final judgment or decree and shall be reviewable 
as such.” 


Act of June 8, 1954, 68 Stat. 22, ch. 269, Section 105, (Section 29- 
933f, D.C. Code, 1951 Edition), provides as follows: (District of Colum- 
bia Business Corporation Act) 


"Section 29-933f. Effect of certificate of authority. 


Upon the issuance of a certificate of authority by 
the Commissioners, the corporation shall have the right 
to transact business in the District for those purposes set 
forth in its application, subject, however, to the right of 
the District to suspend or to revoke such right to transact 
business in the District as provided in this chapter." 


Act of September 19, 1950, 64 Stat. 854, ch. 953, Section 2 (Sec- 
tion 2-1802(b), D.C. Code) in pertinent part, provides as follows: 


we * * 2-3802. Definitions. 
As used in this chapter-- 


(b) The term ‘professional engineer' shall mean 2 
person who, by reason of his special knowledge of the 
mathematical and physical sciences and the principles and 
methods of engineering analysis and design, customarily 
acquired by a prolonged course of specialized intellectual 
instruction and study and practical experience, is qualified 
to engage in the practice of engineering as attested by his 
certificate of registration as a professional engineer * * *." 


Act of September 19, 1950, ch. 953, 64 Stat. 855, Section 4 (Sec- 
tion 2-1804, D.C. Code, 1951 Edition), provides as follows: 


"29-1804. | Practice of engineering without registration 
prohibited. 


Any person engaged in or offering to engage in the 
practice of engineering in the-District of Columbia shall 
submit evidence that he is qualified to practice and shall be 
registered as hereinafter provided; and it shall be unlawful 
for any person to engage or offer to engage in the practice 
of engineering in the District of Columbia, or by verbal 
claim, sign, advertisement, letterhead, card, or in any 
other way, represent himself to be a professional engineer, 
or through the use of the title including the word 'engineer' 
or words of like import, or any other title, imply that he 
is a professional engineer, unless such person is registered 
under the provisions of this chapter." 
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Act of September 19, 1950, 64 Stat. 856, ch. 953, Section 8 (Sec- 
tion 2-1808(0) D.C. Code) in pertinent part, provides as follows: 


"* * * 2-1808. General Powers of the Board. | 
The Board shall have power: | 


| 
(0) Enforcement of laws; investigations; attendance 
of witnesses; production books and papers; subpoena proce- 
dure; witness fees --- To enforce the provisions of this — 
chapter, to investigate for unauthorized and unlawful prac- 
tice, to employ such persons as it may deem necessary to | 
assist in the investigations and prosecutions incident to en- 
forcement, to require the attendance of witnesses and the ! 
production of books and papers, and to require such wit- | 
nesses to testify as to any and all matters within its juris— | 
diction. * * *" 


Act of September 19, 1950, 64 Stat. 865, ch. 953, Section 14 (Sec- 
tion 2-1814, D.C. Code, 1951 Edition) provides as follows: 


"2-1814. Penalties. 


Whoever shall engage or offer to engage in the 
practice. of engineering without being registered of ex- 
empted, as provided in this chapter, or by verbal claim, | 
sign, letterhead, card, or in any other way represent him- 
self to be a professional engineer or through the use of any 
title including the word 'engineer' or words of like import, | 
or any other title, imply that he is a professional engineer 
without being registered as provided in this chapter, or : 
shall present or attempt to use as his own the registration | 
certificate of another, or shall give any false or forged 
evidence of any kind to the Board, or to any member there- 
of, in order to obtain registration as a professional engi- | 
neer, or shall use any suspended or revoked registration, | 
or shall otherwise violate the laws relating to the practice | 
of engineering shall be guilty of a misdeameanor and shall | 
be punishable by a fine of not more than ee or imprison- ! 
ment for not more than one year, or bo | 


FEDERAL RULES OF CIVIL PROCEDURE 


Rule 57, of the Federal Rules of Civil Procedure provides as follows: 
| 
"DECLARATORY JUDGMENTS. The procedure for' 
obtaining a declaratory judgment pursuant to Title 28, USC, 
Section 2201, shall be in accordance with these rules, and | 
the right to trial by jury may be demanded under the circum- 
stances and in the manner provided in Rules 38 and 39. The 
existence of another adequate remedy does not preclude a | 
judgment for declaratory relief in cases where it is appro-| 
priate. The court may order a speedy hearing of an action for 
a declaratory judgment and may advance it on the calendar." 
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STATEMENT OF POINTS 


1. The amended complaint in No. 15,104 and the complaint in 
No. 15,180 sufficiently sets forth a cause of action for Declaratory 
Judgment under the Statute, Rule 57 of the Federal Rules of Civil Pro- 
cedure and the decided cases, and it was error for the Court to have 
dismissed the amended complaint in No. 15,104 and to have granted 
summary judgment for appellees in No. 15,180. 


2. It was an abuse of discretion by the Court in not taking juris- 
diction and rendering a declaratory judgment on the amended complaint 
in No. 15,104 because a declaration would have settled the entire con- 
troversy and would have been binding on the parties thereto. 


3. The Court erred in granting summary judgment for appellees 
in No. 15,180, which in effect determined that as a_matter of law appel- 
lees were entitled to judgment on the pleadings and record, notwithstand- 
ing that appellees did not controvert any of the allegations of the com- 
plaint or the affidavit then on file in the cause. 


4. The pendency of a criminal prosecution or the opportunity to 


interpose some or all of the defenses and assertions in the complaint for 
declaratory judgment is insufficient to warrant a dismissal of the com- 
plaint, or the granting of summary judgment for appellees, which might 
have been the ground for dismissal of the complaint in No. 15,104 and 
for granting summary judgment for appellees in No. 15,180. 


5. It was an abuse of discretion for the Court to deny appellant's 
motion for leave to add additional parties to its amended complaint, 
where it was shown that the proposed parties were necessary and had 
an interest in the litigation. 
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SUMMARY OF ARGUMENT 


The amended complaint in No. 15,104 and the complaint in No. 
15,180 state a cause of action for declaratory judgment. The allega- 
tions of each complaint show a real controversy between the parties 
who have adverse legal interests and call for an immediate declaration 
of rights. | 


Where, as here, the allegations show a threat of criminal prose- 
cution against appellant, followed by multiple and successive prosecutions 
against appellant, and involving the validity of a business practice of ap- 
pellant, such allegations show a justiciable controversy under the 
Declaratory Judgments Act. In addition, the complaints allege unlawful 
discrimination, arbitrary and capricious conduct toward appellant by ap- 
pellees. Such further supports the contention of a justiciable contro- 
versy. Appellees lack statutory authority to revoke the franchise 
granted to appellant in 1955 to use the word "engineer" in its corporate 
title in the District of Columbia by instituting a criminal poceas 
against appellant. 


The allegations of the complaints show in every cee appel- 
lant is entitled to a declaration of rights as to its business practice, and 
the opportunity to interpose defenses in a criminal proceeding against 
appellant was insufficient for the Court to have dismissed the amended 
complaint in No. 15,104, and to have granted summary judgment for ap- 
pellees in No. 15,180. It was therefore error for the Court to have dis- 

- missed the amended complaint and to have granted summary jeement 


for appellees. 





It was an abuse of discretion for the Court to have denied appel- 
lant's motion for leave to add additional parties who were necessary in 
order to fully adjudicate all of the issues raised by appellant. | 
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ARGUMENT 
I. 


THE COMPLAINTS STATE A CLAIM FOR 
DECLARATORY JUDGMENT. 


The amended complaint in No. 15,104 and the complaint in 15,180 
sets forth a justiciable controversy. Appellant was served with a 
summons and copy of an information alleging a criminal violation by 
appellant by the use of the word "engineer" in its corporate title 
(Par. 12, JA 15, Par. 12, JA 56). Appellant denies that its business 
practice violates the criminal laws of the District of Columbia (Par. 13, 
16, JA 16; Par. 13, 16, JA 57, 58). Public Service Commission of Utah, 
et al. v. Wycoff Co., Inc., 344 U. S. 237, 242, 244, 73.S. Ct. 236, 97 L. 
Ed. 291. 


Appellant alleges that appellees threaten to criminally prosecute 
it unless appellant changes its corporate name, which appellant declines 


to do (Par. 17, JA 17, Par. 17, JA 58). In addition the amended com- 
plaint in No. 15,104 and the complaint in No. 15,180 allege that appellees 
will cause to be filed against appellant successive prosecutions unless 
it changes its name (Par. 19, JA 18, Par. 19, JA 58). 


Paragraph 19 of the amended complaint in No. 15,104 alleges as 


follows: 


* * * That the Board and respondent Chester H. Gray, 
by his assistants, will cause to be filed successive 
criminal informations against the petitioner unless peti- 
tioner change its corporate name as they have demanded, 
and such prosecutions would be vexations and oppressive 
to petitioner and injunctive relief is necessary in order 
to avoid a multiplicity of prosecutions (JA 18). 


Paragraph 19 of No. 15,180 alleges as follows: 


** * 19, That the respondent Chester A. Gray, by his 
assistants, will cause to be filed successive criminal 
informations against the petitioner unless petitioner 
changes its corporate name as they have demanded afore- 
said, and such prosecutions would be vexations and 
oppressive to petitioner and injunctive relief is necessary 
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in order to avoid a multiplicity of prosecutions. He is 
the person charged with such duty to enact under Sec- 
tion 2-1815, D.C. Code, 1951 Edition (JA 58, 59). 


There is no doubt of a real dispute between the parties herein and that 
such has ripened into a controversy that is concrete, effecting adverse 
legal interests of the parties hereto. Maryland Casualty Co. v. Pacific 
Coal & Oil Co., et al., 312 U. S. 273, 61 S. Ct. 512, 85 L. Ed. 826. The 
allegations of appellant squarely fit into a justifiable controversy as 
that term is defined in Grauert v. Dulles, 133 F. Supp. 136, aff'd. in 99 
U.S. App. D.C. 240, 239 F. 2d 60, cert. den. 353 U. S, 917. This con- 
troversy did not arise at the time of suit but has been in existence since 
1956 (JA 30, 57). The real question here is whether appellant can have 
a declaration as to its business practice or must it wait to assert its 
claim in each of a series of criminal prosecutions. Conceivably since 
the penalty provided carries a maximum fine of $500.00, a series of 
convictions with heavy fines imposed could lead to the result desired by 


| 
appellees, to wit, a change of name by appellant. It could also render 
appellant insolvent or bankrupt as well. | 


But the Declaratory Judgment Act seems designed to avoid just 


such consequences. Professor Borchard in his work on the subject sup- 
ports the view of deciding such matters on the civil side of the Court, 
instead of on the criminal side. Professor Borchard in his 2nd edition, 
1941, on Declaratory Judgments, at page 1021 has this to say: 
Declaration of Legality of Business Practice. | 
* * * The substitution of the Civil for the Criminal forum 
in the adjudication of the validity of administrative controls 
and the legitimacy of business practices requires the making 
of a distinction between (a) an offense involving moral turpi- 
tude, malum in se, when there is little or no question of | 
what the criminal law prohibits, and (b) business conducted 
by responsible men, subject to the continuing regulations and 
prohibitions, statutory and administrative, of a public control 
sanctioned by criminal penalty, at most malum prohibitum, 
when there is grave uncertainty as to what practices the gen- 
eral terms of a law prohibit. * * * 
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Here the Board and the Corporation Counsel, D.C., assert a 
violation of the criminal laws of the District of Columbia by a business 
practice of appellant. Appellant asserts sufficiently in each complaint 
that its practice does not violate the criminal laws. Appellees do not 


dispute any of the factual allegations of the complaints. Consequently 


it would seem that a declaration is the only proper remedy. Waterman 
§.S. Corporation v. Land, Chairman of Maritime Commission, 80 U.S. 
App. D.C. 167, 151 F. 2d 292; Group Health Association v. Moor, et al., 
(D.C. D.C., 1938) 24 F. Supp. 445, 71 App. D.C. 38, 107 F. 2d 239. 


In the Waterman case this Court quotes Professor Borchard from 
his work on declaratory judgments as follows: 


* * * where administrative authority over a particular 
transaction or business is in dispute, and the facts being 
established, the issue of jurisdiction is purely one of law, 
there is ‘no reason why the Courts cannot make a declara- 
tion, although in some of these cases an injunction would 
be refused. * * * 


In addition the complaints herein allege unlawful discrimination 
against appellant by the Board and Corporation Counsel, in that the 
Board and Corporation Counsel permit other corporations in the Dis- 
trict of Columbia to use the word "engineer" or words of like import in 
their corporate titles, but denies such use to appellant (Par. 10, JA 14; 
Par. 18, JA 55). This.is not denied by appellees, nor has any explana- 
tion been given by appellees. Such an allegation per se has been held 
sufficient by this Court to overcome a motion to dismiss. Continental 


Distillery Corp. v. Humphrey, et al., 95 U.S. App. D.C. 104, 220 F. 2d 
367. 


The complaints allege this conduct by appellees aforesaid to be 
arbitrary, capricious and in excess of statutory authority. To this said 
appellees make no denial. But arbitrary discrimination between persons 
in similar circumstances is a denial of due process of law. Wallace v. 
Currin, 95 F. 2d 856 (CCA 4, 1938), aff'd., 306 U. S. 1, 59 S. Ct. 379, 

83 L. Ed. 441. This allegation standing alone seems patently sufficient 
’ to withstand a motion to dismiss or for summary judgment. 
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But here the appellant goes further and alleges a right to use its present 
name issued by competent authority in the nature of a franchise right granted 
under another act of Congress. Appellant alleges that the Superintendent of 
Corporations, D. C., as agent for the Commissioners of the District of 
Columbia, on May 26, 1955 issued to it a certificate of authority to do busi- 
ness in the District of Columbia under its present corporate name (Par. 20, 
JA. 18; Par. 20, JA 59, 39-43). Obviously, appellant's franchise is not 
subject to collateral attack by a criminal prosecution, but appellees might 
in effect revoke appellant's franchise through coercion of a series of crim- — 
inal prosecutions. This issue cannot be decided in a criminal proceeding, nor 
does appellant have this as a defense therein. The Court below should have © 
declared the rights of appellant under its franchise, because this is an issue 
which will not necessarily be determined in a criminal proceeding. Guardian 
Life Insurance of America v. Kortz, 151 F. 2d 582 (CCA 10, 1945). 


Consequently, it was an abuse of discretion and error for the Court 
to dismiss the amended complaint in No. 15, 104 and to grant summary judg- 
ment for appellees in No. 15, 180. 

A plain reading of the Professional Engineers’ Registration Act (Sec- 
tion 2-1801, et seq. D.C. Code) shows that the business practice of appel- 
lant in using the word "engineer" in its corporate title does not come with- 

in the purview of the Act. The Court should have decided this issue by a 
declaration stating whether appellant's conduct is within or without said Act. 


Potomac Engineers, Inc. v. Walser, et al., 128 F. Supp. 41, affd. 96 U.S, 
App. D.C. 64; 228 F. 2d 356. | 


| 
I. | 


PENDENCY OF A CRIMINAL PROSECUTION WILL NOT 
DEFEAT THE RIGHT TO A DECLARATORY JUDGMENT. 


Both complaints herein (No. 15,104, 15,180) were filed prior to 
the pending prosecution of appellant (JA 3, 12, 53, 63 and 68)., That ap- 
pellant can make his defenses to a criminal prosecution is wholly in- 
sufficient as ground for denying declaratory relief. It is more lacking 
when appellant alleges it will be prosecuted by successive prosecutions. 
Generally the Courts hold that a threat of one prosecution is sufficient . 
for a declaration if there is a controversy, anda decree will settle the 
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entire controversy. Kentucky Cottage Industries, et al v. Hagan, 41 F. 
Supp. 451 (D.C. W.D. Ky. 1941); Sunshine Mining Co. v. Carver, 34 F. 
Supp. 280 (41 Supp. 60) (D.C. Idaho, 1941); Doehler Metal Furniture Co. 
vy. Warren, 76 U.S. App. D.C. 60, 129 F. 2d 43; Rule 57, Federal Rules 
of Civil Procedure. 

In Beal v. Missouri Pacific Railroad Corp., 312 U.S. 45, 61S. Ct. 
418, 85 L. Ed. 57, the Supreme Court spoke of a multiplicity of prosecu- 
tions with consequent heavy fines as possible irreparable injury. In the 
Beal case, however, the Attorney General denied that there would be 
more than one prosecution to test the law. Here there is no such denial 


of a contemplated series of prosecutions of appellant. 


Professor Borchard in his work on Declaratory J udgments, 2nd 
Edition, 1941, supports the proposition that relief by way of defense in 
a criminal case is insufficient. He has this to say at page 1033: 


* * * Disputed facts may be and are commonly the sub- 
ject of adjudication, construction and interpretation by 
declaratory action. Facts are usually open to different 
interpretations and this is the very purpose of actions of 
this type. The existence of another remedy alone presents 
no ground for denying a declaration, although of course 
the privilege of becoming a defendant in a criminal or in- 
junction suit is no remedy at all. The true distinction lies 
between conduct that is malum in se, which may well be 
remitted to the Criminal Courts for consideration and trial, 
and conduct that is business practice, or at most malum 
prohibitum, the legality of which may be preferably tested 
and adjudged on the civil side. Economy in judicial ad- 
ministration and fairness to the individual are thereby 
promoted. * * * 


Where there has been a bona fide dispute as to a business practice 
a single threat of prosecution is sufficient for a declaration of rights under 
the Federal Declaratory Judgments Act. Redlands Foothill Groves. v. 
Jacobs, 30 F. Supp. 995. (S.D. D.C. Cal., 1940) 


There is amply alleged such a dispute here by two verified com- 
plaints. Further, since appellees in. both cases also moved for sum- 
mary judgment, the Court in No. 15,110 and 15,180 had before it the 
affidavit of Albert W. Miller in support of appellant's motion for 
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temporary restraining order and preliminary injunction (JA 64). Said 


affidavit, which is not controverted in the record reveals a controversy 
since 1956 (JA 65), and a threat of successive prosecutions if appellant 
did not change its name after the first prosecution (JA 67). It is con- 
ceded that there is no genuine issue of fact here, but it is inconceivable 
that appellees in No. 15,180 could receive summary judgment in their 
favor on the complaint and affidavit aforesaid. New York Foreign Trade 
Zone Operators v. State Liquor Authority, et al., 285 N. Y. 272; 34 N.E. 
2nd 316. | 


Ii. 


APPELLANT SHOULD HAVE BEEN PERMITTED TO 
ADD ADDITIONAL PARTIES TO ITS AMENDED 
COMPLAINT. 


The Court abused its discretion by denying appellant the oppor- 
tunity to add the Superintendent of Corporations, D.C., Chester H. Gray, 
Esq., Corporation Counsel, D.C., and each of the Commissioners of the 
District of Columbia. This was necessary in order to fully adjudicate 
the issues herein. 


Of importance here is whether appellant's Certificate of Authority 

issued in 1955 bars any prosecution or whether appellee Board and the 
Corporation Counsel can indirectly revoke said certificate by “ series 
of prosecutions and possible heavy fines. With these parties joined the 
Court could have adjudicated the validity of the franchise granted to 
appellant or it could have revoked same on a counterclaim by the parties. 
Certainly they were concerned with the administration of the program 
attacked and should have been added. Rule 21, Federal Rules of Civil 
Procedure. Parker v. Lester, (D.C. N.D. Col. 1953) 112 F. Supp. 433, 
227 F. 2d 708 (Reversed on other grounds). | 
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CONCLUSION 


In view of the foregoing, the Decision of the United States District 
Court for the District of Columbia in No. 15,110 and 15,180 should be 
reversed and remanded with instructions to reinstate the causes for 


answer, consolidation and trial. 
Respectfully submitted, 


HYMAN NUSSBAUM 


852 Washington Bldg., 
Washington 5, D. C. 


Attorney for Appellant 
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CONSOLIDATED JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


T. V. ENGINEERS, INC., 
a Corporation, 

1770 Columbia Rd., N.W., 
Washington 9, D. C. 


Petitioner : 

vs. : Civil Action No. 2874-'58 
C. WARREN BOGAN, Chairman : 
1204 Wisconsin Ave., N. W., , | 
Washington, D. C. ; | 
JAMES M. GONGWER, Vice Chairman | 
1115 - 17th St., N. W., 
Washington, D. C. 
LEE J. PURNELL, Secretary 
c/o Howard University Engineering Dept., 


2400 - 6th Street, N. W. 
Washington, D. C. 


JOSEPH L. GILLMAN, Member, 
Room 1007, 1700 K St., N. W., 
Washington, D. C. 


M. X. WILBERDING, Member 
1023 - 20th St., N. W., 
Washington, D. C. 


All constituting the District of Columbia 
Board of Registration for Professional 
Engineers 
Respondents 


RELEVANT DOCKET ENTRIES 


Complaint. | 
Motion of defts. to dismiss or for summary judgment; P&A. 


Opposition of pltffs. to defts. motion to dismiss or for sum- 
mary judgment. | 


| 
| 
| 
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Motion of pltff. for summary judgment & motion of deft. to 
dismiss or for summary judgment argued & submitted. 
McLaughlin, J. 


Supplemental memo of respondent in support of motion for 
summary judgment, opposition to petitioner's motion for 
summary judgment. 


Objections of pltff. to defts. proposed order & motion to alter 
or amend judgment. 


Objection to order of respondents & motion to alter or amend 
judgment overruled. (fiat) (signed Feb. 3, 1959) McLaughlin, J. 


Order denying petitioners motion for summary judgment, 
granting respondents motion for summary judgment, granting 
respondent motion to dismiss with leave to plfff. to file 
amended complaint by Feb. 4, 1959. (signed Feb. 3, 1959) 
McLaughlin, J. 


Amended complaint, demand for jury trial. 

Motion of pltff. for leave to file another amended complaint 
adding additional parties; Exhibits A. MC 2-4-59 
Memorandum of P&A; of defts. in opposition to motion to add 
New parties. 

Memorandum of P&A of pltff. in support of motion to add 
parties. 

Order denying motion to add parties. McGuire, J. 

Motion of defts. to dismiss or for summary judgment, P&A. 
Motion of pltff. to substitute successor of M. X. Wilberding, 
MC 3-4-59 Exhibit. 

Opposition of pltff. to motion to dismiss etc., P&A; Affidavit, 
Exhibits A,B,C,D,E,F,G,H,1J,K, & L. 


Order amending title of action by substituting Donald E. 
Marlowe, a member of the District of Columbia Board of 
Registration for Professional Engineers as respondent in 
place of M. X. Wilberding, without prejudice to proceedings 
already had in this action; and directing Donald E. Marlow 
to answer amended petition within 20 days. McGuire, J. 


Motion of deft. #5 to dismiss or in alternative for summary 
judgment. P&A. 


Order granting motion of respondents to dismiss & finally 
dismissing cause. McGuire, J. 


Notice of appeal of pltf. 
Motion of pltf. for stay pending appeal. 





[ Filed Nov. 15, 1958] 


PETITION FOR DECLARATORY JUDGMENT 
AND INJUNCTION 
1. The plaintiff is a Maryland corporation authorized to transact 
business in the District of Columbia and has been so engaged in the Dis- 
trict of Columbia for the past 4-1/2 years, under its chartered corporate 
name, to wit, "T. V. Engineers, Inc.". 


2. The defendants or respondents are sued in their capacity 
as members of the District of Columbia Board of Registration for Pro- 
fessional Engineers and at all times hereinafter mentioned were acting in 
their official capacity as members of said board. | 

3. The amount in controversy exceeds $3,000.00, exclusive of in- 
terests and costs, and this suit is brought pursuant to Section 11-301, et 
seq., D. C. Code, 1951 Edition. | 

4. This is an action for a declaratory judgment pursuant to 28 USC 
Section 2201, for the purpose of determining a question of actual contro- 
versy between the parties, and for injunction against respondents, as 
appears more fully hereinafter. ! 

5. The petitioner for the past 4-1/2 years has been engaged solely 
in rendering radio and television repairs for the consumer trade at its 
place of business in the District of Columbia. During this period it has 
not created parts or accessories for radio or television sets by manu- 
facturing same, nor has it designed, planned or supervised the construc- 
tion of any radio or television set or any component part thereof . The 
services rendered by petitioner during this period consists solely of 
repairs effected by replacing worn out parts and making such adjust- 
ments as required by the ordinary knowledge of a radio or television 
repairman. ! 

6. The petitioner verily believes that the value of the goodwill 
attached to its corporate name to wit, "T. V. Engineers, Inc.,” is in ex- 
cess of $10,000.00, and for the past 4-1/2 years petitioner has expended 
between $40,000.00 and $50,000.00 in advertising said trade name by 
various news media in the District of Columbia. 


| 
| 
| 
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%, That the petitioner during the time aforesaid has used its corpo- 
rate name, to wit, "TV Engineers, Inc.", on its letterheads, bills, adver- 
tisements, and on signs about its premises, with the exception of one 
sign on the outside of its premises which contained the words, "TV Engi- 


neers", and same was so worded due to an error of the printer who was 


instructed to add the word "Inc" to the aforementioned, as was the case 
with all other outside signs, but the printer failed to add said word, and 
said error has since been corrected. Nevertheless, there are several 
other signs on the outside of petitioner's premises, all of which read 
"TV Engineers, Inc.", the true and correct corporate name of petitioner, 
and said signs are in close proximity to the sign which did not contain 
the word "Inc", as aforesaid. 

8. That the respondents, who constitute the District of Columbia 
Board of Registration for Professional Engineers, pursuant to Sections 
2-1801, et seq., D. C. Code, 1951 Edition, caused the petitioner to be 
served with 2 summons and copy of an information purportedly to be 
filed in the Criminal Division of Municipal Court for the District of Co- 
lumbia, commanding the appearance of the petitioner, by its president, 
in the office of the Corporation Counsel at Municipal Court on October 7, 
1958. The aforesaid information alleged a violation by petitioner of Sec- 
tion 2-1814, D. C. Code, 1951 Edition, (The Professional Engineers’ 
Registration Act) to wit, 

mk *& * On the 23rd day of September in the year A. D.,: Nine- 
teen hundred and fifty eight in the District of Columbia afore- 
said, and on divers other days between that date and the date 
of the filing of this information and on premises known as 
1760 Columbia Road, NW, did, then and there, by a sign 
_represent itself to be a Professional Engineer and through 
the use of a title including the word engineers, to wit: "TV 
Engineers", imply that it is a Professional Engineer, without 
first being registered in the District of Columbia so to do 


contrary to and in violation of the D. C. Code, Section 2-1814." 
* KX * 
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9. That the petitioner verily believes and therefore avers that 
the respondents have no evidence of a violation of the aforesaid act by 
the petitioner, except the use of the word "engineers" in the corporate 
name of the petitioner on a sign outside its premises. That the peti- 
tioner by and through its officers, directors, or employees have never 
during its business operations, as aforesaid, in the District of Columbia 
or any other place, practiced professional engineering or offered directly 
or indirectly to render professional engineering services to the public 
as enumerated in the act. | 

10. Petitioner, by its president, appeared as commanded by sum- 
mons on October 7, 1958, at the office of the Corporation Counsel and 
was informed by the chairman of respondent board and its legal repre- 
sentative that it would have to drop the word "engineers" from its corpo- 
rate name, or face immediate prosecution. Petitioner was granted a 
continuance of the aforesaid discussion and returned on a subsequent 
date, by its president, whereby the petitioner acting under the coercion 





by the respondents reluctantly and involuntarily agreed to change its 
corporate name within a reasonable period, but vigorously denied it was 
then or ever in violation of the Professional Engineers' Registration 
Act. | 

11. Subsequent to October 7, 1958, there appeared in the press of 
the District a quotation by the Corporation Counsel for the District of 
Columbia to the effect that it was not illegal or improper for a firm to 
use the term "engineer" in the firm's title. Further, upon information 
and belief, the Corporation Counsel sometime in October of 1958, by 
written opinion ruled that the mere inclusion of the word "engineer" or 
words of like import in the title, on letterheads, or signs of a company 
does not, standing alone constitute a violation of Section 4 of the Act. 
(The Professional Engineers's Registration Act). The petitioner verily 
believes that its circumstances comes within the purview of the afore- 
said ruling so as to relieve it from prosecution or an involuntary change 
of its name. Petitioner's position as aforesaid has been communicated 
to the respondents through its counsel, but respondents decline and 





| 


| 
| 
' 
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refuse to exempt plaintiff (petitioner) from prosecution or an involuntary 


change of name, and such is the position of respondents at the date of 


filing this action. Thus it appears that respondents now refuse to carry 
out the ruling of the Corporation Counsel, as aforesaid, and in effect 
have repudiated said ruling. 

12. That your petitioner has declined to drop the word "Engineers" 
from its corporate name as demanded by respondents on October 7, 1958, 
and since that time up to the filing of this action, in lieu of criminal 
prosecution, as aforesaid, because it verily believes that the use of the 
word "engineer" or "engineers" on a sign in its chartered corporate 
title, standing alone, is not illegal or in violation of Section 2-1814, 

D. C. Code, 1951 Edition. (The Professional Engineers’ Registration 
Act) 

13. That the respondents at the date of filing this action threaten 
to file the aforesaid criminal prosecution against petitioner in the Munic- 
ipal Court for the District of Columbia, and will do so unless restrained 
by the Court, or unless petitioner agrees to change its corporate name, 
which it declines to do. 

14. That upon information belief the respondents have permitted 
the use of the word "engineer" or words of like import by other firms 
or entities in the District of Columbia, and such conduct as to this 
petitioner is discriminatory, arbitrary and capricious, and without 
foundation in law. 

15. That if petitioner is criminally prosecuted, whether or not 
there is a conviction of petitioner, the petitioner will be adversely 
affected in its credit standing with its suppliers and manufacturers of 
radio and TV sets, and the resultant publicity will do irreparable harm 
and damage to its following among its customers in the community. 
Similarly so, if petitioner is coerced into changing its corporate name, 
as respondents now demand, petitioner will suffer irreparable damage 
in loss of the good will attached to its present corporate name brought 
about by great sums expended in advertising same as aforesaid, and by 
loss of identification to the public by trade name which has been developed 
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over the years by the petitioner as a going concern. 
16. That the petitioner's most valuable asset is its pean trade 
name, a valuable property right, which, if taken away by the acts of the 
respondents as planned, constitutes the taking of property of penton: 
without just compensation. 
17. The petitioner will suffer immediate irreparable damage if 





the petitioner is prosecuted, as is the announced intention of respondents 
and which was communicated to petitioner prior to the filing hereof, and 
in the alternative petitioner will suffer irreparable damage if it is com- 
pelled to change its corporate name as demanded by respondents to save 
itself from a criminal prosecution, such occurring in the manner afore- 
said. The respondents will not be prejudiced if the status quo hereof is 
maintained until a final decision can be had on the merits of the contro- 
versy herein. | 
18. The petitioner has no adequate remedy at law because the 

respondents are immune from suit in their official capacity for damages 
caused by the actions of respondents, and because petitioner cannot wait 
until its business is wrecked and impaired by the conduct of respondents 


in compelling petitioner to change its corporate name, when such con- 
| 


duct is unlawful, arbitrary and discriminatory. | 

19. The aforesaid allegations raise an immediate and present 
justiciable controversy between the parties and petitioner is entitled 
hereunder to a declaration of its rights under applicable law in order to 
prevent irreparable and immediate injury to petitioner. | 
WHEREFORE, the premises considered, petitioner demands the follow- 
ing relief: | 

1. That the Court enjoin and restrain the respondents, their agents, 
employees, or legal representatives, temporarily and permanently from 
proceeding with its announced intention to prosecute the plaintiff in 
Municipal Court. 

2. That the Court by order declare that the status quo hereof be 


| 


maintained pending a final decision on the merits. 
3. That the Court render a declaratory judgment herein declaring 
that the use of the present corporate name of petitioner is lawful in the 
| 
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District of Columbia, under the Professional Engineers’ Registration 
Act; that the respondents are acting without legal authority in the 
premises, and that the Act be interpreted by the Court so as to adjudi- 


cate the entire controversy. 

4. That the respondents be forever enjoined and prohibited from 
proceeding against the petitioner in the premises both civilly and 
criminally. 

5. For such other relief as to the Court seems just and proper 
under the circumstances. 

T. V. ENGINEERS, INC. 


By: /s/ Albert W. Miller 
Albert W. Miller, Its President 


/s/ Hyman Nussbaum 
Attorney for Petitioner, 
852 Washington Bidg., 
Washington 5, D. C. 
ME 8-3922 
DISTRICT OF COLUMBIA: ss 

Personally appeared, Albert W. Miller, who after being duly sworn 
according to law, states that he has read the foregoing petition by him 
subscribed as president of petitioner corporation, with authority so to 
do, and that the allegations therein are true to the best of his knowledge 
and belief, except as to-those allegations on information and belief, but 
as to those he verily believes them to be true. 
Dated: November'15, 1958 /s/ Albert W. Miller 


/s/ Lucile Clagett 
Notary Public, D. C. 


{ Filed Dec. 8, 1958] 


MOTION OF RESPONDENTS TO DISMISS THE PETITION FOR DE- 
CLARATORY JUDGMENT AND INJUNCTION OR, IN THE ALTERNA- 
TIVE, FOR SUMMARY JUDGMENT 


ee ee 


Respondents move the Court to dismiss the above cause or, in the 
alternative, to grant summary judgment in their favor on the following 
grounds: 
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1. The person charged by law with prosecuting any violator of 
the Professional Engineers Registration Act is not a party to this cause 


and, therefore, the pending criminal prosecution of petitioner cannot be 
| 


enjoined. 

2. The petitioner does not allege facts which warrant granting 
the extraordinary injunctive relief which is sought, nor do the facts pro- 
vide a sufficient basis to allow petitioner to select a substitute forum 
for testing an alleged legal defense to a pending criminal prosecution. 

3. The Court should withhold relief from a party where the grant- 
ing of the relief prayed would not constitute a final determination of any 
alleged dispute between the parties. 

4. The Court is clothed with discretion in determining whether 
relief by way of a declaratory judgment should be granted or withheld. 
The facts in the instant case justify a denial of the relief sought by 
petitioner. 


/s/ Chester H. Gray 
Corporation Counsel, D. Cc. | 


/s/ George C. Updegraff | 
Assistant Corporation Counsel, D.C. 


/s/ Lyman J. Umstead — 
Assistant Corporation Counsel, D. C. 
Attorneys for Respondents | 

* * * | 


[ Certificate of Service] 


[ Filed Dec. 29, 1958] 


PETITIONER'S OPPOSITION TO MOTION OF RESPONDENTS 

TO DISMISS OR FOR SUMMARY JUDGMENT AND ALSO 

PETITIONER'S MOTION FOR SUMMARY JUDGMENT | 

Petitioner opposes the motion of Respondents to dismiss or for 
summary judgment, and also moves for summary judgment in its favor 
for the following reasons: | 

1. The Corporation Counsel is not an indispensable party to this 
action in order for the Court to enjoin the threatened prosecution or 


grant the relief otherwise prayed. 
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2. The petition alleges sufficient facts upon which the Court can 
grant the equitable relief sought, and petitioner does not have to inter- 
pose its allegations as a defense in a criminal prosecution as a condi- 
tion to the maintenance of this action. 

3. Granting of the relief prayed would end the controversy and 
would be a final determination, save an appeal, which should be no con- 
sideration for the Court in declaring the rights of the parties herein. 

4, The facts herein amply justify the granting of a declaratory 
judgment. Proof of abuse of discretion, discrimination, arbitrary and 
capricious conduct, and an unlawful interpretation of the Act under 
which respondents act, as alleged in the petition, would be no defense 
to a criminal prosecution. 

5. Respondents are bound to follow the law as interpreted by the 
Corporation Counsel, and such conduct as alleged is per se unlawful, 
arbitrary, and capricious. 

6. The act under which respondents act provides no penalty against 
a corporation, nor does it declare in certain terms that a corporation can 
violate the act. 

7. Respondents admit the facts herein as true for the purpose of 
this motion, and since there is no genuine issue as to any material fact 
alleged in the petition, the petitioner is entitled to summary judgment 
as a matter of law. 


8. And for such other reasons as may be advanced at the hearing 


hereof. 


/s/ Hyman Nussbaum 
Attorney for Petitioner 
. * * * 


[ Certificate of Service] 





[ Filed Feb. 4, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


| 


T. V. ENGINEERS, INC., 
Petitioner, 
v. : Civil Action No. 2874-58 
C.. WARREN BOGAN, et al., : | 


| 
i 
| 


| 
| 
| 
| 
| 


Respondents. 


ORDER 


Upon consideration of respondents motion to dismiss the com- 
plaint or, in the alternative for summary judgment, of petitioner's 
motion for summary judgment, of the points and authorities in support 
of and in opposition to said motions and of oral argument by counsel 
for the parties heard in open Court, it is by the Court, this 3rd day of 
February, 1959, | 

ORDERED: | 

1. Petitioner's motion for summary judgment be and it is hereby 


| 


denied. ! 

2. Respondents motion to dismiss be and it is hereby granted, 
with leave to Plaintiff to file an Amended Complaint by February 4th, 
1959. | 

3. The above cause be and it is hereby finally dismissed. 

/s/ Charles F. McLaughlin 
JUDGE ! 
I hereby certify that a copy 
of the foregoing was mailed, 
postage prepaid to Hyman 
Nussbaum, Esq., attorney for 
petitioner, 852 Washington 
Building, Washington 5, D.C. 
this 28th day of January, 1959. 


/s/ Lyman J. Umstead 
Assistant Corporation Counsel, D. C. 
x * 





[ Filed February 4, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


T.V. ENGINEERS, INC. a corporation 
1770 Columbia Road, N. W. 
Washington, D. C. 


Petitioner 
Vv. 


C. WARREN BOGAN, Chairman 
1204 Wisconsin Ave., N. W. 
Washington, D. C. 


JAMES M. GONGWER, Vice Chairman - C. A. 2874-'58 
1115 - 17th St., N. W. : 
Washington, D. C. 


LEE J. PURNELL, Secretary 

c/o Howard University Engineering Dept. 
2400 - 6th St., N. W. 

Washington, D. C. 


JOSEPH L. GILLMAN, Member 
Room 1007 - 1700 ESt., N. W. 
Washington, D. C. 


M. Y. WILBERDING, Member 
1023 - 20thSt., N. W. 
Washington, D. C. 


Members of the District of 
Columbia Board of Registration 
for Professional Engineers 


_ AMENDED PETITION FOR 
DECLARATORY JUDGMENT AND INJUNCTION 


1. Petitioner is a Maryland corporation authorized to transact 
business in the District of Columbia on May 26, 1955 under its chartered 
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corporate name of T. V. Engineers, Inc. and it has been engaged in the 
T. V. and Radio repair business. in the District of Columbia since that 
date. | 
2. Respondents C. Warren Bogan, James M. Gongwer, Lee J. 
Purnell, Joseph L. Gillman and M. Y. Wilberding are sued in their 
official capacity as members of the District of Columbia Board of 





Registration for Professional Engineers, hereinafter referred to as 
the Board, and at all times hereinafter mentioned were acting in their 
official capacity as members of said Board. : 

3. Respondent Alfred Goldstein is sued in his official capacity 


\ 
| 
| 


as Superintendent of Corporations, D. C. 


4. Respondent Chester H. Gray is sued in his official capacity 
as Corporation Counsel, D. C. | 

5. Respondents Robert E. McLaughlin, David B. Karrick and 
Brig. General Alvin C. Welling are sued in their official capacity as 
members of the Board of Commissioners for the District of Columbia, 
hereinafter referred to as the Commissioners, and at all times herein- 
after mentioned were acting in their official capacity as members of 
said Board of Commissioners. | 


6. The amount in controversy exceeds $3, 000.00, exclusive of 
interest and costs, and this suit is brought pursuant to Section’ 11- -301, 
et seq. D. C. Code, 1951 Edition. | 


7. This is an action for declaratory judgment pursuant to 28 
U.S.C., Section 2201, for the purpose of determining a question of 
actual controversy between the parties, and for injunction against re- 
spondents, as appears more fully hereinafter. 


8. Petitioner since May 26, 1955, has been engaged solely in 
rendering radio and television repairs for the consumer trade’ at its 


place of business in the District of Columbia. Since that time: petitioner 








14 
has not created radio or television parts or accessories by manufactur- 
ing same, nor has it designed, planned or supervised the construction of 
any radio or television set or any component part thereof. Petitioner 
from May 26, 1955 to the date of this action has performed none of the 
acts enumerated in Section 2-1804, D. C. Code, 1951 Edition, as descrip- 
tive of the term “practice of Engineering”. Petitioner has not engaged 
in or offered to engage in the practice of engineering in the District of 
Columbia from May 26, 1955 to the date of this action, nor represent 
itself to be a professional engineer or imply that it isa professional 
engineer during the aforesaid period, as is enumerated in Section 2- 
1804 and 2-1814, D. C. Code, 1951 Edition. The services performed by 
petitioner during the period aforesaid consists solely of making repairs 
to radio and television sets by replacing worn out parts and making such 
adjustments as are required by the ordinary knowledge of a radio or 
television repairman. 

9. That the most valuable asset of petitioner at the time of filing 
this action is the value of goodwill attached to its corporate name to wit, 
T. V. Engineers, Inc., and the value of this goodwill as aforesaid is set 
at $20,000. As of the date of this action and since May 26, 1955 peti- 
tioner has expended between $40,000.00 and $50,000.00 in advertising 


its corporate name as aforesaid by various media in the District of 


Columbia. 

10. That the board and respondent Chester A. Gray, Corporation 
Counsel, D. C., at all times mentioned herein have permitted and allowed 
other corporations, firms and/or entities under circumstances similar 
to the petitioner's, to use the word "engineer" or words of like import 
in their corporate titles and on signs, letterheads and bills with absolute 
immunity from prosecution by the respondents aforesaid and without 
requiring said firms to drop the word "engineer" or words of like im- 
port from their corporate or firm name or from signs, letterheads and 
bills which is denied to petitioner, and they will continue to grant such 
privilege in the future. Specific examples are: Flooring Contractors, 
Inc., who use the terms "Flooring Engineers" on its billhead; Hampton 
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Maintenance Engineering Co., Inc.; Payne Communications Engineers, 
Inc., the latter being listed under "Engineers - Radio" in the current 

edition of the Classified Directory. | 

There are numerous other corporations in the District which use 





the word "engineer" or words of like import in their corporate titles 
with immunity from the Board and the Corporation Counsel. Petitioner's 
circumstances and facts are exactly like that of the corporations men- 
tioned aforesaid and others too numerous to mention in the District, in 
that petitioner also uses the word "Engineers" in its corporate title, 
letterheads, on signs and bills. That such discriminatory treatment of 
petitioner by the Board and respondent Chester H. Gray, having no 
rational relation to the statutory purpose, is arbitrary, capricious, and 
in excess of statutory authority. Petitioner alleges that it is entitled to 
continue to use its present name if the act is applied equally and fairly 
to all corporations. | 

11. That the petitioner during the time aforesaid has used its 
corporate name, to wit, "TV Engineers, Inc.", on its letterheads, bills, 
advertisements, and on signs about its premises, with the exception of 
one sign on the outside of its premises which contained the words, "TV 
Engineers", and same was so worded due to an error of the printer who 
was instructed to add the word "Inc." to the aforementioned, as was the 
case with 4 other outside signs which the same printer made but the 
printer failed to add said word, and said error has been corrected so 
that same reads "T.V. Engineers, Inc. Nevertheless, there are 4 
other signs on the outside of petitioner's premises, all of which read 

"TV Engineers, Inc.", the true and correct corporate name of petitioner, 
and said signs are in close proximity to the sign which did not contain 
the word "Inc", as aforesaid. : 

12. That the Board and the Corporation Counsel, pursuant to Sec- 
tions 2-1801, et seq., D. C. Code, 1951 Edition, caused the petitioner to 
be served with a summons and copy of an information purportedly to be 
filed in the Criminal Division of Municipal Court for the District of 


Columbia, commanding the appearance of the petitioner, by its president, 
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in the office of the Corporation Councelat Municipal Court on October 7, 
1958. The aforesaid information alleged a violation by petitioner of 
Section 2-1814, D. C. Code, 1951 Edition, (The Professional Engineers’ 
Registration Act) to wit, 
trek*kOn the 23rd day of September in the year A. D., Nineteen 
hundred and fifty eight in the District of Columbia aforesaid, 
and on divers other days between that date and the date of the 
filing of this information and on premises known as 1760 Co- 
lumbia Road, NW, did, then and there, by a sign represent 
itself to be a Professional Engineer and through the use of a 
title including the word engineers, to wit: "TV Engineers", 
imply that it is a Professional Engineer, without first being 
registered in the District of Columbia so to do contrary to 
and in violation of the D. C. Code, Section 2-1814." *** 
13. That the petitioner avers that neither the Board nor the other 


respondents have any evidence of a violation of the aforesaid act by the 


petitioner, except the use of the word "engineers" in the corporate name 
of the petitioner on a sign outside its premises, which is one issue be- 
tween petitioner and the respondents. That the petitioner by and through 
its officers, directors, or employees have never during its business 
operations, as aforesaid, in the District of Columbia or any other place, 
practiced professional engineering or offered directly or indirectly to 
render professional engineering services to the public as enumerated 

in the act. 

14. Petitioner, by its president, appeared as commanded by sum- 
mons on October 7, 1958, at the office of the Corporation Counsel and 
was informed by the chairman of respondent board and its legal repre- 
sentative that it would have to drop the word "engineers" from its corpo- 
rate name, or face immediate prosecution. Petitioner was granted a 
continuance of the aforesaid discussion and returned on a subsequent 
date, by its president, whereby the petitioner acting under the coercion 
by the respondents reluctantly and involuntarily agreed to change its 
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corporate name within a reasonable period, on condition that the Act 
would be applied to all corporations in the District but vigorously 
denied it was then or ever in violation of the Professional Engineers’ 
Registration Act. ! 

15. Subsequent to October 7, 1958, there appeared in the press 
of the District a quotation by the Corporation Counsel for the District 
of Columbia to the effect that it was not illegal or improper for a firm 
to use the term "engineer" in the firm's title. Further, the Corporation 
Counsel, respondent herein sometime in October of 1958, by written 
opinion ruled that the mere inclusion of the word "engineer" or words 
of like import in the title, on letterheads, or signs of a compary does 
not, standing alone constitute a violation of Section 4 of the Act. (The 
Professional Engineers’ Registration Act). The petitioner verily believes 
that its circumstances come within the purview of the aforesaid ruling so 
as to relieve it from prosecution or an inyoluntary change of its name. 
Petitioner's position as aforesaid has been communicated to the re- 
spondent Board through its counsel, but respondent Board and the Corpo- 
ration Counsel declines and refuses to exempt petitioner from prosecu- 
tion or an involuntary change of name, and such is the position of the 
Board and Corp. Counsel at the date of filing this action. : 

16. That your petitioner has declined to drop the word "Engineers" 
from its corporate name as demanded by the Board and Corporation 
Counsel on October 7, 1958, and since that time up to the filing of this 
action, in lieu of criminal prosecution, as aforesaid, because it verily 
believes that the use of the word "engineer" or "engineers" on a sign in 
its chartered corporate title, standing alone, is not illegal or in violation 
of Section 2-1814, D.-C. Code, 1951 Edition. (The Professional Engi- 
neers' Registration Act) 3 

17. That the Board and the Corporation Counsel at the date of 
filing this action threaten to file the aforesaid criminal prosecution 
against petitioner in the Municipal Court for the District of Columbia, 
and will do so unless restrained by the Court, or unless petitioner agrees 
to change its corporate name, which it declines to do. The Corporation 
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Counsel has agreed to delay the filing of a criminal information against 
petitioner pending the outcome of this proceeding. 

18. That the petitioner prior to the filing of this action was in- 
formed by the president of the Board and an assistant Corporation Coun- 
sel that the Professional Engineers' Registration Act hereinafter referred 
to as the Act would be applied to all corporations in the District of Colum - 
bia using the word "engineer" or words of like import in its title, on 
signs, letterheads and billheads and that all such corporations would be 
prosecuted unless the word "engineer" or similar words were dropped 
from such title, on signs, letterheads and bills, but respondents have 
arbitrarily and unlawfully failed to so apply said Act to all corporations 
in the District and will continue to so apply the Act in the future because 
they have allowed corporations to continue to use such terms, and denied 
such use to petitioner. 

19. That the Board and respondent Chester H. Gray, by his assis- 
tants, will cause to be filed successive criminal informations against the 
petitioner unless petitioner change its corporate name as they have 
demanded, and such prosecutions would be vexatious and oppressive to 


petitioner and injunctive relief is necessary in order to avoid a multi- 


plicity of prosecutions. 

20. That on May 26, 1955 the Superintendent of Corporations, D. C. 
issued a Certificate of Authority to transact business in the District of 
Columbia to petitioner under the name of T. V. Engineers, Inc., present 
name of petitioner. The Superintendent aforesaid in his certificate 
states that petitioner's application was found to conform to law. Such 
authority to grant said certificate was conferred upon the Commissioners 
by the Congress, who have in turn delegated such authority to the Super- 
intendent of Corporations. 

21. ‘That the acts of the Board and Corporation Counsel if unchecked 
will have the effect of setting aside a prior determination of the Commis- 
sioners, which power. the Act does not grant to the Board. Such conduct 
by the Board is unconstitutional and an abuse of the discretion reposed in 
it by the Act as aforesaid.. Enforcement of the Act will cause petitioner 





19 ; 
to sustain direct injury not in common with people generally, and will 


abrogate a contract in the nature of a franchise granted, to wit, it voids 
that part of the Certificate of Authority to transact business as pertains 
to petitioner's present name. Accordingly, the Act under which the Board 
is proceeding is invalid and unconstitutional in that it unlawfully takes 
and destroys property and prevents the exercise of a franchise thereto- 
fore granted by the Congress. | 

22. That your petitioner if prosecuted would not be entitled to 
trial by jury on the factual issues herein, which are ‘partly the same as 
those of any threatened prosecution by respondents, but is entitled to a 
trial by jury in this action. : 

23. That your petitioner has an appeal of right in this action, but 
may not have an appeal of right in the Municipal Court if convicted and 
if the fine imposed is less than $50.00. | 

24. That the conduct of the Board and the Act as enforced violates 
the due process clause of the Constitution, denies petitioner the equal 
protection of the laws because petitioner has been accorded treatment 





by respondents different from other corporations under circumstances 
and facts similar to that of the petitioner. : 

25. The controversy herein is autonomous and an independent dis- 
pute involving issues of vital importance to the parties involved, in that 
petitioner has a right to rely upon the validity of the franchise granted 
by the Commissioners as aforesaid, which conflicts with the interpreta- 
tion given said franchise by the Board and the Corporation Counsel. 

26. Petitioner cannot defend the contemplated criminal actions by 
interposing the defense of unlawful discrimination, abuse of discretion 
and grant of a prior franchise to do business under its present name. A 
decision herein will settle the entire controversy and set at rest all 
issues that can and cannot be raised in defense of a prosecution. 

27. That the Board and the Corporation Counsel have 80 inter- 
preted the Act as to charge petitioner corporation with a violation of 
said Act, to wit, representing itself as a professional engineer and im- 
plying that it is a professional engineer by use of the word "engineer" 


i 
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on a sign in its corporate name, when in fact and law the Act provides 
no penalty against a corporation in these circumstances. 

28. That if petitioner is criminally prosecuted, whether or not 
there is a conviction of petitioner, the petitioner will be adversely 
affected in its credit standing with its suppliers and manufacturers of 
radio and TV sets, and the resultant publicity will do irreparable harm 
and damage to its following among its customers in the community. 
Similarly so, if petitioner is coerced into changing its corporate name, 
as respondents now demand, petitioner will suffer irreparable damage 
in loss of the value of good will attached to its present corporate name 
brought about by great sums expended in advertising same as aforesaid, 
and by loss of identification to the public by trade name which has been 
developed over the years by the petitioner as a going concern. 

29. That the petitioner's most valuable asset is its present trade 
name, a valuable property right, which, if taken away by the acts of the 
respondents as planned, constitutes the taking of property of petitioner 
without due process of law and is in excess of statutory authority. 

30. The petitioner will suffer immediate irreparable damage if 
the petitioner is prosecuted, as is the announced intention of respondents 
and which was communicated to petitioner prior to the filing hereof, and 
in the alternative petitioner will suffer irreparable damage if it is com- 
pelled to change its corporate name as demanded by respondents to save 
itself from a criminal prosecution, such occurring in the manner afore- 
said. The respondents will not be prejudiced if the status quo hereof is 
maintained until a final decision can be had on the merits of the contro- 
versy herein. 

31. The petitioner has no adequate remedy at law because the re- 
spondents are immune from suit in their official capacity for damages 
caused by the actions of respondents, and because petitioner cannot wait. 
until its business is wrecked and impaired by the conduct of the Board 
and Corporation Counsel in compelling petitioner to change its corporate 
name, when such conduct is unlawful, arbitrary and discriminatory. 


32. The aforesaid allegations raise an immediate and present 
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justiciable controversy between the parties and petitioner is entitled 
hereunder to a declaration of its rights under applicable law in order 
to prevent irreparable and immediate injury to petitioner. : 

WHEREFORE, the premises considered, petitioner demands the 
following relief: : 

1. That the Court enjoin and restrain the respondents, their suc- 
cessors, assistants, agents, employees, or legal representatives, tem- 
porarily and permanently from proceeding with its announced intention 
to prosecute the plaintiff in Municipal Court, or to cause petitioner by 

other means to change its corporate name. | 

2. That the Court by order declare that the status quo hereof be 
maintained pending a final decision on the merits. 

3. That the Court render a declaratory judgment herein declaring 
that the use of the present corporate name of petitioner is lawful in the 
District of Columbia, under the Professional Engineers’ Registration 
Act; that the respondents are acting without legal authority in the prem- 
ises, and that the Act be interpreted by the Court so as to adjudicate the 
entire controversy. : 

4, That the respondents, their successors, agents, assistants and 
employees be forever enjoined and prohibited from proceeding against 
the petitioner in the premises both civilly and criminally. | 

5. For such other relief as to the Court seems just and proper 
under the circumstances. | 

T. V. ENGINEERS, INC. _ 


: /s/ Robert S. Rhoades 
Robert S. Rhoades, its wice ‘President 


/s/ Hyman Nussbaum 
Attorney for Petitioner 
* * * 


[ Certificate] 
[JURAT dated Feb. 4, 1959] 
DEMAND FOR JURY TRIAL 
Petitioner demands trial by jury of all factual issues herein. 
/s/ Hyman Nussbaum 


| 
| 
I 
| 
| 
| 





[Filed Feb. 4, 1959] 


MOTION FOR FURTHER LEAVE TO AMEND PETITION 
BY ADDITIONAL PARTIES TO PETITION 

Petitioner moves the Court for an order permitting petitioner to 
add additional parties to the first amended complaint pursuant to Rule 
21 of the Federal Rules of Civil Procedure. 

Petitioner desires to add the following parties to said petition: 
Chester H. Gray, Esq., Corporation Counsel, D. C., Alfred Goldstein, 
Esq., Superintendent of Corporations, D. C.; Robert E. McLaughlin, 
President, Board of Commissioners of the District of Columbia, David 
B. Karrick, member of the Board of Commissioners of the District of 
Columbia, and Brig. Gen. Alvin C. Welling, member of the Board of 
Commissioners of the District of Columbia. A copy of the proposed 
amended petition with added parties is attached hereto as Exhibit "A". 

The grounds therefor are that the Corporation Counsel is the 
officer designated to prosecute violations under the Act of Congress in 
issue, and because the Superintendent of Corporations, D. C., under 
authority of the Commissioners of the District of Columbia, has previ- 
ously issued petitioner authority to transact business in the District of 
Columbia under its present name, which is one of the issues in dispute. 
Further, justice so requires that these additional parties be joined in 
order: that all issues be fully litigated in this matter. 


/s/ Hyman Nussbaum 
Attorney for Petitioner 
* oe K 


[Certificate of Service] 
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[ Filed February 4, 1958] | EXHIBIT "A" 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


T. V. ENGINEERS, INC., a corporation 
1770 Columbia Road, N. W. 
Washington, D. C. 





Petitioner 
vs. 


C. WARREN BOGAN, Chairman 

1204 Wisconsin Ave. N. W. 

Washington, D. C. 

JAMES M. GONGWER, Vice Chairman 

1115 - 17th St. N. W. | 

Washington, D. C. 

LEE J. PURNELL, Secretary 

c/o Howard University Engineering Dept. 

2400 - 6th St. N. W. 

Washington, D. C. 

JOSEPH L. GILLMAN, Member 

Room 1007, 1700 E St. N. W. 

Washington, D. C. 

M. Y. WILBERDING, Member 

1023 - 20th St. N. W.. 

Washington, D. C. 

Members of the District of Columbia Board of 
Registration for Professional Engineers 

ALFRED GOLDSTEIN, 

Superintendent of Corporations, D. C. 

6th & D Streets N. W. 

Washington, D. C. 

CHESTER H. GRAY, 

Corporation Counsel, D. C. 

District Building 

Washington, D. C. 

ROBERT E. McLAUGHLIN 

President, Board of Commissioners of the District 
of Columbia 

District Building 

Washington, D. C. 

DAVID B. KARRICK, Member 

Board of Commissioners of the District of 
Columbia A 

District Building > 

Washington, D. C. 2 

BRIG. GEN. ALVIN C. WELLING, Member 

Board of Commissioners of the District of 
Columbia - 

District Building 

Washington, D. C 








Respondents. 


AMENDED PETITION FOR DECLARATORY JUDGMENT AND INJUNCTION 
[ This petition is printed in its entirety at pages 12 - 21] 








[Filed Feb. 24, 1959] 
ORDER 


Upon consideration of the Motion of Petitioner to add Alfred Gold- 
stein, Superintendent of Corporations, D. C.; Chester H. Gray, Corpo- 
ration Counsel, D. C.; Robert E. McLaughlin, David B. Karrick and 
Brigadier General Alvin C. Welling, members of the Board of Commis- 
sioners of the District of Columbia as parties in this cause, of the 
points and authorities filed in support of and in opposition to said motion 
and after oral argument by respective counsel in open Court it is by the 
Court this 24th day of February, 1959, 

ORDERED: That Petitioners motion to add the above-named 
parties to this cause be, and the same is, hereby denied. 

/s/ Matthew F. McGuire 


{Certificate of Mailing] JUDGE 


[Filed March 4, 1959] 
MOTION OF RESPONDENTS TO DISMISS, ORIN THE 
ALTERNATIVE, FOR SUMMARY JUDGMENT 
Respondents move to dismiss or, in the alternative, to have sum- 
mary judgment entered in their favor on Petitioner's pleading entitled 
"Amended Petition For Declaratory Judgment and Injunction". This 
Court has once dismissed the above cause and denied petitioner's 


. motion for summary judgment. Petitioner's amended pleading, insofar 


as the allegations relate to these named respondents, presents nothing 
of substance beyond what was contained in the petition which was dis- 
missed. Therefore, respondents again move for judgment in their 
favor on the following grounds: 

1. The petition (complaint) fails to state a claim upon which relief 
can be granted. 

2. The Court will not substitute its judgment for the discretion 
reposed by law in a prosecutor to determine whether criminal charges 
shall be filed under a given set of facts. 
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3. The facts alleged do not present a sufficient basis for allowing 
petitioner to select a substitute forum to test an alleged legal — to 
any pending or threatened criminal prosecution. | 

4. No facts are alleged by petitioner which would warrant the 
granting of any relief against any of the respondent members of the 
Board. Relief against the Board is unattainable because said Board is 
not a legal entity which can sue and be sued under the facts alleged in 


: 
/s/ Chester H. Gray | 
Corporation Counsel, D. C. 


/s/ George C. Updegraff — 
Assistant Corporation Counsel, D. C. 
/s/ Lyman J. Umstead 


Assistant Corporation Counsel, D. C. 
HESS fox eecbomdentas 


the amended petition. 


[Certificate of Service ] 


[Filed March 16, 1959] 


AFFIDAVIT OF ALBERT W. MILLER IN SUPPORT OF 
PETITIONER'S OPPOSITION TO RESPONDENTS' 
MOTION TO DISMISS OR SUMMARY JUDGMENT 


Personally appears ALBERT W. MILLER, who after being duly 
Sworn, deposes and says: i 

That Iam the President of T. V. Engineers, Inc., the petitioner 
in the above cause and I make this affidavit in support of petitioner's 
opposition to the motion of respondents to dismiss the petition or for 
summary judgment; That I have authority to make this affidavit. 

That from about April 15, 1954 until about the middle of 1955, the 
petitioner was engaged in the TV service business at 518 Rhode Island 
Ave., N. E., Washington, D. C. under its presénf corporate name, 

T. V. Engineers, Inc. That while petitioner was located thereat it had 
two signs on the front of its premises which carried its corporate name, 
to wit: T. V. Engineers, Inc.. That from the beginning of its business 
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in the District of Columbia until the date of this action, the petitioner . 
has been listed in the District of Columbia telephone directory by its 
corporate name under "Television Dealers & Service, " and is so listed 
on this date. 

That petitioner about the middle of 1955 moved to its present loca- 
tion, 1768-1770 Columbia Road, N. W., Washington, D. C., and has 
continued its business in television and radio service from that date 
until the present time under its present corporate name. 

That I have been actively associated with the petitioner corporation | 
from the start of its business operations in the District of Columbia to 
the date of making 'this affidavit, and have personal knowledge of the facts 
stated herein. That the work of the petitioner corporation consists solely 
of repairing radios, TV sets, record players, and other allied appliances;’, 
by means of visiting homes of appliance owners and making repairs there- 
at, or by bringing said appliances into petitioner's shop if necessary. 
These repairs entail replacing parts where necessary, and making ad- 
justments after parts are installed. The parts are purchased from local 
distributors and the repairs aforesaid are made by repairmen employed 
by. petitioner corporation. 

That the goodwill of the petitioner corporation, by the use of its 


present corporate name, T. V. Engineers, Inc., is worth in excess of 
$20, 000. 00, which is attributed to past earnings of the corporation, ad- 
vertising, business longevity, and customer acceptance of the name 


during the period of petitioner corporation's existence. That during the 
period of petitioner's business operations it has spent approximately 
$50, 000. 00 in advertising its business under its present corporate name. 
That on October 20, 1958, your affiant appeared at the office of 
the Corporation Council in the Municipal Court for the District of Colum- 
bia on behalf of petitioner. That at this time and at the place stated 
appeared Mr. C. Warren Bogan, who identified himself to me asa __ 
member of the District of Columbia Board of Registration for Profes- 
sional Engineers. Also in attendance at the same time and place afore- 
said was Mr. Clark F. King, Assistant Corporation Counsel, D. C. 
and Mr. Reginald Beard, investigator for the Department of Occupations 
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and Professions of the District of Columbia. 

That at this conference I asked Mr. C. Warren Bogan, in the 
presence of the others mentioned above, the following question: 

"Is it my understanding that no company or corporation. in 

the District of Columbia can use the word ‘engineer’ or 

‘engineering’ in its corporate title"? i 

Mr. C. Warren Bogan replied as follows: : 

“That is exactly right, as a matter of fact, not even a 

licensed engineer can use the term ‘engineer’ ina corporate 

name or company name in the District of Columbia" 
Mr. C. Warren Bogan further stated that all corporations in the District 
of Columbia would be forced to delete the word “engineer” or "engineer- 
ing” from their titles and if they failed to do so they would be prosecuted. 
At this time Mr. Clark F. King stated that there was no discrimination 
against the petitioner by the proposed prosecution, except that they were 
seeking to enforce the law. ! 

On the basis of the foregoing conversation, and corre upon Mr. 

C. Warren Bogan's assurance that all corporations in the District of #: 
Columbia would have to delete the word "engineer" or “engineering” 
from their corporate title or suffer prosecution, I agreed on behalf of 
the petitioner corporation herein to delete the word "engineer" from its 
corporate title within a stated and agreed period of time, in spite of the 
fact that such deletion would cause a great loss in ee) and ae to 
the petitioner herein. 

Several weeks after October 20, 1958, I discovered that the Board 
of Registration for Professional Engineers for the District of Columbia 
was allowing, and had allowed certain corporations in the District of 
Columbia to continue using the word "engineers" or “engineering” in “” 
their titles. At about this time I read an item in the press attributed to 
the Corporation Counsel for the District of Columbia, to the effect that 
the use of the word "engineer" in a corporate title in the District of 
Columbia was not in and of itself a violation of the law which the re- 
spondents are charged with enforcing and which they contend petitioner 
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has violated under the same factual circumstances. This article further 
stated that the respondents herein had been instructed by the Corpora- 
tion Counsel, D. C. to withdraw all letters to corporations ordering 


them to cease and desist from the use of the foregoing terms. 
I was also informed at the hearing aforesaid that the only basis 
for the proposed prosecution of the petitioner was the use of the word 


"engineer" in its corporate title. That at the same hearing I was also 
informed that if the petitioner was prosecuted and still refused to change 
its name, then additional prosecutions would be filed against the peti- 
tioner. 

Your affiant finds at the date hereof that there are other corpora- 
tions in the District which use the word "engineer" or words of like im- 
port in their corporate titles and such is the same factual circumstances 
that prevails with the petitioner, but the petitioner is not allowed to con- 
tinue its operations under its present corporate name. The current 
issue of the District of Columbia Classified Telephone Directory, dated 
February 1959, lists many corporations with "engineer" or “engineer- 
ing” in their corporate names or titles. As an example, under Engi- 
neers-Radio, there is listed "Page Communications Engineers, Inc.", 
710 - 14th Street, N. W. Under "Engineers-Consulting”, there is 
listed "International Electronics Engineering, Co., Inc., Pennsylvania 
Bidg. 

That your affiant says that the petitioner corporation will lose 
customers by the attendant publicity of a criminal prosecution, and will 
be more damaged in its credit standing with its suppliers, and others 
from whom it buys on open account at this time. 

That if the petitioner corporation is forced to change its corporate 
name under duress and coercion by successive and multiple prosecutions, 
the petitioner corporation will lose its entire goodwill valued at an 
amount in excess of $20, 000. 00. 3 

‘That the respondents herein have asserted a2 violation of the Act of 
Congress, which they are charged with enforcing, namely, Public Law 
789, against the petitioner herein since June 25, 1956. That there has 
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been a difference of opinion and a controversy with the respondents 
regarding the petitioner and the subject of this suit, is evidenced bya 
letter attached hereto dated August 15, 1957, addressed to your affiant 
and further identified as Exhibit "B” and made a part hereof. As 
further evidence of a controversy with respondents herein there is also 
attached a letter addressed to the attorney for petitioner at the time, 
dated July 25, 1957, identified as Exhibit "C™ and made a part hereof. 

That counsel for petitioner mentioned in the foregoing letter dated 
July 25, 1957, had authority from petitioner to confer with the Board of 
Registration for Professional Engineers on its behalf, but lacked 
authority to bind petitioner to any agreement, as mentioned in said 
letter. That any agreement as mentioned in said letter attached of July, 
1957, was never ratified by petitioner. | 

That Exhibit "F" attached hereto and made a part hereof is the 
summons and a copy of the information served upon the affiant as presi- 
dent of the petitioner corporation herein, and is mentioned in the petition 
filed herein. , 

That Exhibit 'G" attached hereto and made a part hereof is the 
affidavit of Edwin L. Crummie, the printer engaged by your affiant to 
print signs for the petitioner herein. i 

-That Exhibit "H" is a letter received by the petitioner from D. C. 
Society for Professional Engineers on the date marked on envelope 
attached. | 

That Exhibit "I" shows a regular advertisement in the newspapers 
during 1958 by the petitioner herein, as well as a regular and usual 


receipt issued to customers of the petitioner, and a not-home service 


card issued by petitioner. : | 

That Exhibit "J" is a clipping from the Evening Star newspaper 
dated November 4, 1958, and which was taken out of said newspaper by 
your affiant on that date. 

That Ehibit "K" shows 3 clippings from newspapers taken out of 
such by your affiant on October 20, 1958, (The Washington Post), Novem- 
ber 5, 1958, (The Washington Post), and the Evening Star of February 1, 
1959. | 
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That Exhibit L" shows at the top a picture taken by your affiant 
of 1770 Columbia Road, N. W., Washington, D. C. on October 19, 1958, 
and the bottom picture shows one of the several trucks of petitioner 
which are all printed alike, same being taken by me on October 19, 1958. 
That Exhibit '"M" shows at the top a picture taken by your affiant 
on October 19, 1958, of 1768 Columbia Rd., N. W., Washington, DaC.,; 
and the bottom picture shows a side view of the window at 1770 Columbia 
Rd., N. W. Washington, D. C. 
| That Exhibits "D" and "E"” are certified copies of the articles of 
incorporation and certificate of Authority of petitioner herein. 
/s/ Albert W. Miller 


[JURAT dated March 13, 1959] 


[Filed March 16, 1959] EXHIBIT "B" 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Occupations and Professions 
1740 Massachusetts Avenue, N. W. 

Washington 6, D. C. 


Board of er and Registrars of Architects 


August 15, 1957 


Mr. Albert E.. Miller, President 
T. V. Engineers, Incorporated 
1768 Columbia Road, N. W. 
Washington, D. C. 


Dear Mr. Miller: 

On. June-25, 1956, you were notified by the D. C. Board of Regis- 
tration for Professional Engineers that you-were in violation of Public 
Law 789 in that you were using the word "Engineers" in your firm. name 
and implying to:the public that you were-practicing or offering to. prac- 
tice Professional Engineering without first being registered by this 
Board. . 

Under date of acces 16, 1956, your attorney, Mr. Stanley Klavan, 
at his-.own request, appeared before the-Board and discussed ‘this alleged 
violation... Mr. Klavan-was advised by.the Board that:in order for you 





31 | : 
to comply with Public Law 789, immediate steps should be taken by 
your firm to cease and desist from using the word "Engineers". 

The Board had further complaints regarding this alleged violation 
and so advised Mr. Klavan under date of July 25, 1957. Under date of 
July 30, 1957, the Board was advised by Mr. Klavan that he no longer 
represented your firm as legal counsel and therefore, our = of 
July 25, 1957 had been forwarded to you. ! 

It is requested that you take immediate steps to Corres: this viola- 
tion and advise this Board accordingly. 

Very truly yours, 


/s/ “Lee J. Purnell 
Secretary 


[Filed March 16, 1959] | | EXEIBIT "cr 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Occupations and Professions 
1740 Massachusetts Avenue, N. W. 
Washington 6, D. C. 


Board of Registration For. Professional :Engineers: 


July 25, 1957 


Mr. Stanley Klavan, Atty 
1511 - K - Street, N. W. 
Washington 5, D. C. 


Re: T. V. Engineers, Inc. | 
In violation of Public Law 789 
Professional Engineers eee =: 





Dear Mr. Klavan: 

With further reference to correspondence regarding alleged viola- 
tions of Public Law 789 by T. V. Engineers, Inc., we have received 
further complaints regarding this violation. 

At it's meeting on July 16, 1957 the Board directed me to request 
that you advise it of the steps you have taken to have this firm cease and 
desist from using the word "Engineers" as per the agreement you made 
with the Board at it's meeting on August 16, 1956. 


: Very truly yours, 
LWC:r i /s/ Lacey W. Coad 
cc: Mr. Kramer Executive Secretary 
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[Filed March 16, 1959] EXHIBIT "D" 


ARTICLES OF INCORPORATION 
of 
T. V. ENGINEERS, INC. 
THIS IS TO CERTIFY: 

FIRST: That we, the subscribers, GERALD N. VALLO, whose 
post office address is 2524 Southern Avenue, Southeast, Washington, 

D. C., NORMAN R. SELINGER, whose post office address is 2704 Alli- 
son Street, Mount Rainier, Maryland, and ALBERT W. MILLER, whose 
post office address is 3336 Chauncey Place, Mount Rainier, Maryland, 
all being of full legal age, do, under and by virtue of the General Laws 
of. the State of Maryland authorizing the formation of corporations, 
associate ourselves with the intention of formation of a corporation. 

SECOND: The name of the corporation is T. V. ENGINEERS, 
INC. 

THIRD: The purpose for which the company is formed and the 
business or objects to be carried on by it are as follows: 

(a) To own, conduct, operate, maintain and carry on the business 
of buying, manufacturing, merchandising, selling, installing, re-modeling, 
storaging, overhauling and repairing, at retail and wholesale, electronic 
equipment and parts, including receiving and transmitting equipment em- 
ployed in the field of radio, television, radar, sound recording and 
amplification used in the home or in industry, and of every type and 
description, which require efficient maintenance and operation thereof. 

(b) To subscribe or cause to be subscribed for, and to purchase 
or otherwise acquire, hold for investment, sell, assign, transfer, 
mortgage, pledge, exchange, distribute and otherwise dispose of the 
whole or any part of the shares of the capital stock, bonds, coupons, 
mortgages, deeds of trust, debentures, securities, obligations, notes 
or other evidences of indebtedness of any corporation, stock company 
or association now and hereafter existing, and whether created by or 
under the laws of the State of Maryland, or otherwise, and while the 
owners of said shares of capital stock, or bonds, or other property, to 
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exercise all of the rights, powers, and privileges of ownership | of every 
kind and description, including the right to vote thereon, with power to 


designate some person for that purpose from time to time to the same 


extent as natural persons might or could do. 
(c) To purchase, hold, sell and re-issue the shares of its own 

capital stock. 
(d) To buy, lease, or otherwise acquire, so far as may be per- 

mitted by law, the whole or any part of the business, good will and 





assets of any person, firm, association or corporation (either foreign 
or domestic) engaged in a business of the same general character as that 
for which this corporation is organized. : 

(e) To endorse, guarantee and secure the payment and satisfaction 
of bonds, coupons, mortgages, deeds of trust, debentures, securities, 
obligations and other evidences of indebtedness and also to guarantee 
and secure the payment or satisfaction of interest on obligations and of 
dividends or shares of the capital stock of other corporations, | also to 
assume the whole or any part of the other corporations, also to assume 
the whole or any part of the liabilities, existing or prospective, of any 
person, corporation, firm or association, and to aid in any manner any 
other person or corporation with which it has business dealings, or 
whose stock, bonds or other obligations are held or any way or manner 
guaranteed by the corporation, and to other sets and things for the 
preservation, protection, improvement, or enhancement of the value of 
such stocks, bonds and/or other obligations. | 

(f) To engage in any other business of any kind or character what- 
soever, and to that end, acquire, hold and dispense of any and all prop- 
erty, assets, stocks, bonds and rights of any kind. 

(g) Without any particular limiting of any of the objects and powers 
of the corporation, it is hereby expressly declared and provided that the 
corporation shall have power to do all things hereinbefore mentioned, 
and also to issue or exchange stocks, bonds and other liabilities in pay- 
ment of property purchased or acquired by it, or for any other object in 
or about its business to borrow money without limit, to mortgage or 
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pledge its franchises, real or personal, income or profits accruing to it, 


any stocks, bonds or other obligations, or any property which may be 
acquired by it issued or incurred. 

(h) To carry on any business whatsoever which the corporation 
may deem proper and/or convenient in connection with any of the fore- 
going purposes or otherwise, or which may be calculated directly or 
indirectly to promote the interest of the corporation or to enhance the 
value of its property, to conduct its business in this State, in other 
States, in the District of Columbia, in the territories and colonies of the 
United States, and in foreign countries, and to hold, purchase, mortgage 
and convey real and personal property, either in or out of the State of 
Maryland, and to have and to exercise all the powers conferred by the 
laws of Maryland upon corporations formed under the act pursuant to and 
under which this corporation is formed. 

FOURTH: The post office address of the place of business at which 
the principal office of the corporation in this State will be located at 
8055 13th Street, Silver Spring, Maryland. The resident agent of the 
corporation is Norman R. Selinger, whose post office address is 2704 
Allison Street, Mount Rainier, Maryland; said resident agent is a citizen 
of the United States and of the State of Maryland, and actually resides 
therein. 

FIFTH: The corporation shall have not less than three nor more 
than five directors, and Gerald N. Vallo, Norman R. Selinger, and 
Albert W. Miller, shall act as such until the first annual meeting or until 
their successors are duly chosen and qualified. 

SIXTH: The total amount of authorized capital stock is two hundred 
fifty shares (250) without nominal or par value. 

SEVENTH: The subscriptions for and the ownership of all stock in 
this corporation are made and taken upon the condition that any holder of 
stock desiring to sell the same shall offer his stock first to the corpora- 
tion at a price not to exceed the actual value of the same in accordance 
with the records of the company and the corporation shall have 30 days 
in which to exercise its option to purchase the same. On its refusal to 
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purchase, the stockholders shall have 30 days to exercise their option 
to purchase said stock at said price. After the expiration of such time, 
the stockholder shall be free to make any other sale of his stock. 

EIGHTH: All of the stock of the corporation shall be common stock. 
All issued shares of capital stock of this corporation shall be deemed 
fully paid and non-assessable and the holders of such shares shall not be 
liable thereunder to this corporation or its creditors. | 

NINTH: The following provisions are hereby adopted for the pur- 
pose of defining, limiting and regulating the powers of the oa 
and of the directors and stockholders: | 

(a) The Board of Directors of the corporation is hereby empowered 
to authorize the issuance from time to time of shares of its stock of any 
class, whether now or hereafter authorized, and securities convertible 
into shares of its stock of any class, whether now or hereafter author- 
ized, for such consideration as said Board of Directors may deem ad- 
visable, subject to such limitations and restrictions, if any, as may be 
set forth in the by-laws of the corporation. ! 

(b) The Board of Directors are expressly authorized: _ 

(1) To make, alter, amend and repeal the by-laws of the corpora- 
tion to the extent permitted by law; to fix the times for the declaration 





and payment of dividends; to fix and vary the amount to be reserved as 
working capital; to authorize and cause to be executed mortgages and 
loans upon all property under the corporation, or any part thereof. 

(2) To remove at any time any officer elected or appointed by the 
Board of Directors, but only by the affirmative vote of a majority of the 
whole Board of Directors. Any other officer or employee of the corpo- 
ration may be removed at any time by a vote of the directors, or by any 
committee or superior officer upon whom such power of removal may 
be conferred by the by-laws or by the vote of the Board of Directors. 

(3) To designate by resolution passed by a majority of the whole 
board, one or more of their number to constitute an executive commit- 
tee, who, to the extent provided in said resolution or in the by-laws of 
the corporation, shall have power to authorize the seal of the corporation 

\ 


1 


| 
| 
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to be affixed to all papers which may require it. A majority of such 
committee shall constitute a quorum for the transaction of business. 
To designate any other standing committee by the affirmative vote of a 
majority of the whole board, and such standing committee shall have 
and may exercise such powers as shall be conferred or authorized by 
the by-laws, including the power to cause the seal of the corporation 
to be affixed to any papers which may require it. 


(4) The directors shall have the power, with the consent in writing 
of a majority of the holders of the voting stock issued outstanding, or 
upon the affirmative vote of the holders of a majority of the stock issued 


and outstanding having voting power, to sell, issue or exchange all of 
its property and assets, including its good will and its corporate fran- 
chises, upon such terms and conditions as the Board of Directors deem 
expedient and for the best interest of the corporation. 

(5) In addition to the powers and authorities hereinbefore, or by 
statute, expressly conferred upon them the directors are hereby em- 
powered to exercise all such powers and do all such acts and things as 
may be exercised or done by the corporation, subject, nevertheless, to 
the provisions of the statutes of Maryland, of this certificate, and to any 
by-laws from time to time made by the stockholders; provided, however, 
that no by-laws shall invalidate any prior act of the directors which 
would have been valid if such by-laws had not been made. 

(6) The conporation may by its by-laws confer upon the directors 
powers and authorities additional to the foregoing and to those expressly 
conferred upon them by statute. 

(7) Neither the directors nor officers of the corporation need be 
stockholders in the corporation. 7 

TENTH: Both the stockholders and the directors of the corpora- 
tion may hold their meetings, and the corporation may have an office 
or offices in such place or places outside of the State of Maryland ex- 
cept as otherwise provided by law. 

ELEVENTH: The corporation reserves the right to amend, alter, 
change or repeal any provision contained in this certificate of incorpo- 
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ration in the manner now, or hereafter prescribed by statute, and all 
rights conferred on stockholders herein are granted subject to this 
reservation. 
TWELFTH: The duration of the corporation shall be perpetual. 
IN WITNESS WHEREOF we have signed the Certificate of Incorpo- 
ration of T. V. ENGINEERS, INC., this 13th day of April 1954. 
/s/ Gerald N. Vallo | (SEAL) 
Gerald N. Vallo | 


/s/ Charles D. Curtis /s/ Norman R. Selinger (SEAL) 


Witness Norman R. Selinger 


/s/ Clifton G. Rickard /s/ Albert W. Miller | (SEAL) 
Witness Albert W. Miller | 


STATE OF WASH. ) 


COUNTYOFD.c. ) * 





I HEREBY CERTIFY that on this 13 day of April, 1954, before me, 
the subscriber, a Notary Public in and for the State and County aforesaid, 
personally appeared GERALD N. VALLO and he acknowledged the signa- 
‘ture of the foregoing certificate of incorporation to be his act. 

WITNESS my hand and notarial seal the day and year last above 


written. 





/s/ Deborah L. Koenig 
[SEAL] Notary Public, D. C. 


STATE OF WASH. ) 


COUNTYOFD.C. _ ) SE 


I HEREBY CERTIFY that on this 13 day of April, 1954, before me, 
the subscriber, a Notary Public in and for the State and County aforesaid, 
personally appeared NORMAN R. SELINGER and ALBERT W. MILLER, 
and they did severally acknowledge the signatures of the foregoing certi- 
ficate of incorporation to be their acts. : 

WITNESS MY HAND and notarial seal the day and year last above 
written. | 


/s/ Deborah L. Koenig — 
[SEAL ] Notary Public, D. C. 
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ARTICLES OF INCORPORATION 
OF 
T. V. ENGINEERS, INC. 

approved by the State Tax Commission of Maryland April 15, 1954 and 
received for record April 15, 1954 at 9:00 o'clock A.M. as in con- 
formity with law and ordered recorded. 
A 8511 /s/ Duley K. Nice 


/s/ John Wood Logan 
Commissioners 


Recorded in Liber 457, folio 58, one of the Charter Records of the 
State Tax Commission of Maryland. 


Capital - 250 shares no par 
Increase of Capital 
Bonus tax paid$ 20.00 Recording fee paid$ 14.00 


To the clerk of the Circuit Court for Montgomery County 


STATE TAX COMMISSION OF MARYLAND 
THIS IS TO CERTIFY THAT the within instrument is a true copy 
of the ARTICLES OF INCORPORATION 


OF 
T. V. ENGINEERS, INC. 
as approved and received for record by the State Tax Commission of 
Maryland, April 15, 1954 at 9:00 o'clock A. M. 
AS WITNESS my hand and official seal of the said Commission at 
Baltimore this 6th day of January, 1959. 


{SEAL } | /s/ Albert W. Ward 
Secretary 





[Filed Mar. 16, 1959] 


OFFICE OF SUPERINTENDENT OF CORPORATIONS 
DISTRICT OF COLUMBIA i 





THIS IS TO CERTIFY that the pages attached hereto constitute a 
full, true, and complete copy of : 
A CERTIFICATE AND APPLICATION FOR CERTIFICATE OF AUTHOR- 
ITY OF "T. V. ENGINEERS, INC.", DATED THE 26TH DAY OF MAY, 
1955, AND FILED THE 26th DAY OF MAY, 1955. | 
as the same appears of record in this office. : 


IN TESTIMONY WHEREOF, I have 
hereunto set my hand and caused 
the seal of this office to be affixed, this 


the 5th day of January A. D. 1959. 


ALFRED GOLDSTEIN, 
Superintendent of Corporation, D.C. 
| 


By /s/ Eleanore Dague Williams 
Assistant Superintendent of 
Corporations, D. C. | 

| 
Form No. 7 
Section 104 


41313 DISTRICT OF COLUMBIA : 
OFFICE OF SUPERINTENDENT OF CORPORATIONS © 
CERTIFICATE OF AUTHORITY | 
OF 5027 
T. V. ENGINEERS, INC. : 
The undersigned, as Superintendent of Corporations of the District of 


Columbia, hereby certifies that duplicate originals of an Application 

of T. V. ENGINEERS, INC. for a Certificate of Authority to transact 
business in the District of Columbia, duly signed and verified pursuant 
to the provisions of the District of Columbia Business Corporation Act, 
have been received in this office and are found to conform to law. 
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ACCORDINGLY, the undersigned, as such Superintendent of Corpora- 
tions, and by virtue of the authority vested in him by law, hereby 
issues this Certificate of Authority to T. V. ENGINEERS, INC. to 
transact business in the District of Columbia under the name of 
T. V. ENGINEERS, INC. and attaches hereto a duplicate original of 
the application for such Certificate. 

FILED 
[Seal } 5/26/55 
Dated May 26th, 1955 By: /s/ Eleanore Dague Williams 
| Asst. ‘Superintendent of Corporations 


Alfred Goldstein 
Superintendent of Corporations 


Execute In Duplicate Form No. 6 
Office of Superintendent of Corporations Section 103 
District of Columbia 


Filing Fee $20. 00 Note 1 
Indexing Fee $2.00 
Recording Fee 6 Note 2 
APPLICATION FOR 
CERTIFICATE OF AUTHORITY 
OF 
T. V. ENGINEERS, INC. 


To the Superintendent of Corporations 
of the District of Columbia: 


Pursuant to the provisions of Section 103 of the District of Columbia 
Business Corporation Act, the undersigned corporation hereby applies 
for a Certificate of Authority to transact business in the District of 
Columbia, and for that purpose submits the following statement: 

FIRST: The name of the corporation is: T. V. Engineers, Inc. 
SECOND: The name which it elects to use in the District of Colum- 


bia is: T. V. Engineers, Inc. (Note 3) 
THIRD: It is incorporated under the laws of: The State of Mary- 
land. 
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The date of its incorporation is: April 15, 1954 and the 
period of its duration is: Perpetual. ! 
The corporation is licensed to transact business in the 
District of Columbia as required under the Income and 
Franchise Tax Act. YesorNo Yes. ff 80, under 
what corporate name T. V. Engineers, ates | 
and license No. 6244 
The address, including street and number, if a of its 
principal office in the state or country under the laws of 
which it is incorporated is: 9410 Kingsley eve 
Bethesda, Maryland. 
The address, including street and number of its proposed 
registered office in the District of Columbia is: 516 
Rhode Island Avenue, N. E., and the name of its proposed 
registered agent in the District of Columbia at that ad- 
dress is: Albert W. Miller. : 
The name or names of the state or states, if any, in which 
it is admitted or qualified to transact business are: The 
District of Columbia and the State of Maryland. 
The purpose or purposes for which it was incorporated: 





to own, conduct, operate, maintain and carry on the busi- 
ness of buying, manufacturing, merchandising, selling, 
installing, re-modeling, storaging, overhauling and repair- 
ing, at retail and wholesale, electronic equipment and 
parts, including receiving and transmitting equipment 
employed in the field of radio, television, radar, sound 
recording and amplification used in the home or in indus- 
try, and of every type and description, which require 
efficient maintenance and operation thereof. : 

The purpose or purposes for which it proposes to pursue 
in the transaction-of business in the District of Columbia 


are: The identical purposes as heretofore stated in 


paragraph 9 hereof. 
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ELEVENTH: The names and respective addresses, including street 

and number, if any, of its directors and officers are: 

Name Office Address 

Gerald N. Valio Director 2524 Southern Ave.,S.E.,Wash.D.C. 
Norman R. Selinger Director 9410 Kingsley Ave.,Bethesda,Md. 
Albert W. Miller | Director 2735 Conn.Ave.,N.W.,Wash.D.C. 
Gerald N. Vallo President 2524 Southern Ave.,S.E.,Wash.D.C. 
Albert W. Miller © Vice President 2735 Conn.Ave.,N.W.,Wash.D.C. 
Norman R. Selinger Secretary 9410 Kingsley Ave., Beth-Md. 
Norman R. Selinger Treasurer Same 
TWELFTH: The aggregate number of shares which it has authority to 

issue, itemized by classes, par value of shares, shares 

without par value, and series, if any, with in a class is: 


Par Value Per 
es Share or Statement 
Number of That Shares are 
Shares Class Series Without Par Value 


250 | Common None Without Par Value 


THIRTEENTH: The aggregate number of its issued shares, itemized by 
classes, par value of shares, shares without par value, 
and series, if any, within a class, is: 


Par Value Per 

: Share or Statement 
Number of That Shares are 
Shares Class Series Without Par Value 


150 Common None Without Par Value 
FOURTEENTH: This application is accompanied by a copy of its 
articles of incorporation and all amendments thereto, 
duly certified by the proper officer of the State wherein 
it is incorporated. 
Dated: April 12,°1955 - . T. V. ENGINEERS, INC. (Note 4) 
By: /s/ Gerald N. Vallo (Note 5) 
[ Corporate Seal] ITS PRESIDENT 
Attest: 


/s/ Norman R. Selinger (Note 5) 
ITS SECRETARY 
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DISTRICT OF COLUMBIA, ss: | 

I, George E. Cole, a notary public, do hereby certify that on the 
26th day of April, 1955, personally appeared before me Gerald N. 
Vallo, who, being by me first duly sworn, declared that he is the Presi- 
dent of T. V. Engineers, Inc., that he signed the foregoing document as 
President of the corporation, and that the statements therein contained 
are true. | 


/s/ George E. Cole 
Notary Public 


[ Notarial Seal] 


| 
Make check covering filing fee and indexing fee payable to the 
"Superintendent of Corporations". | 
Recording fee $3.00 for 2 pages or less and $1.00 for each addi- 
tional page or fraction thereof. Check payable to the "Office of 
Recorder of Deeds, D. C." 
If the name of the corporation does not contain the words, “corpo- 
ration", "company", "incorporated", or "limited", or does not 
contain an abbreviation of one of such words, insert the name of 
the corporation with the word or abbreviation which it elects to 
add thereto for use in the District of Columbia. | 
Exact corporate name of corporation making the application. 


Signature and titles of officers signing for the corporation. 


Stamped: 
Supt. of Corp. D. C. 
1955 May 26 PM 1 06 








[ Filed Mar. 16, 1959] EXHIBIT "F" 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 
DISTRICT OF COLUMBIA--to wit 
To the Chief of Police of the 
District of Columbia, Greetings: 

You are hereby commanded to summon T. V. Engineers, Inc., a 
body corporate, by and through it's President, Albert W. Miller, to 
appear before the Corporation Counsel Branch of the Municipal Court at 
11:00 o'clock a.m. on the 7th day of October, 1958 and not depart the 
Court without leave thereof. 

WITNESS, The Honorable LEONARD P. WALSH, Chief Judge of 
The Municipal Court for the District of Columbia, and the seal of said 
Court this ist day of October, A.D. 1958. 


WALTER F. BRAMHALL 
Clerk, The Municipal Court for 
the District of Columbia 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CRIMINAL DIVISION 
JULY TERM, A. D. 1958 
THE DISTRICT OF COLUMBIA, ss: ( Clark King 
CHESTER H. GRAY, Esq., Corporation ( Carl D. Coleman 
Counsel, by ( 

Assistant Corporation Counsel, who for the District of Columbia prose- 
cutes in this behalf in his proper person, comes here into Court, and 
causes the Court to be informed, and complains that T. V. ENGINEERS, 
INC., a body corporate, by and through it's President, Albert W. Miller, 
late of the District of Columbia aforesaid, on the 23rd day of September 
in the year A. D. nineteen hundred and fifty-58 in the District of Colum- 
bia aforesaid, and on divers other days between that date and the date of 
the filing of this information and on premises known as 1768 Columbia 
Road N. W., did, then and there, by a sign represent itself to be a 





fs 
Professional Engineer and through the use of a title including the word 
engineers, to wit: 'T V Engineers", imply that it is a Professional 
Engineer, without first being registered in the District of Columbia so 
to do | 


Contrary to and in violation of the D. C. Code, Section 2-1814 in 


such case made and provided, and constituting a law of the District of 


Columbia. 


CHESTER H. GRAY, __ 
Corporation Counsel 
Personally appeared William M. Gates this 1st day of 
A. D., 1958 and made oath before me that the facts set forth in the fore- 
going information are true, and those stated upon information received 


he believes to be true. 





Assistant Corporation Counsel in and 
for the District of Columbia 


[Filed Mar. 16, 1959] EXHIBIT "G" 


AFFIDAVIT OF EDWIN L. CRUMMIE | 
DISTRICT OF COLUMBIA: ss : 
Personally appears Edwin L. Crummie, who resides at 1232 You 


Street, N. W., Washington, D. C., and who after being duly sworn deposes 





and says: 
That Iam a sign painter and have been engaged in such business in 
the District of Columbia and other places for the last 40 years. I havea 
sign shop at 1232 You St., N. W., Washington, D. C. at this date. 

That sometimes in the Spring of 1957, I was engaged to paint and 
print 4 signs on the front windows for T. V. Engineers, Inc., at 1768- 
1770 Columbia Rd., N. W., Washington, D. C. Mr. Albert W. Miller of 
the company, T. V. Engineers, Inc., engaged my services to paint these 
4 signs. | 
Mr. Albert W. Miller instructed me at this time to paint the words 
"T. V. ENGINEERS, INC., on each of the 4 signs. I printed these words 
as I was instructed on 3 signs but left off the letters "Inc." from 1 sign 


i 
| 
| 
' 
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which was printed on the inside of the front window, and could be read 
from the outside. 
I left the words "Inc." off of one of the 4 signs on the window that 
I printed but it was strictly an error on my part. Sometimes later, 
Mr. Albert W. Miller advised me of my mistake and I went back to these 
premises and printed the words "Inc.", on the sign from which I had 
omitted such in the first instance, and there was no additional charge to 
T. V. Engineers, Inc. for this work. At this time I also printed T. V. 
Engineers, Inc. on 3 trucks. At this time there was a large sign out 
front bearing words "'T. V. Engineers, Inc." 
/s/ Edwin L. Crummie 
[ SURAT dated Mar. 12, 1959] 


[ Filed Mar. 16, 1959] EXHIBIT "H" 


DISTRICT OF COLUMBIA SOCIETY OF PROFESSIONAL ENGINEERS 
2029 K Street, N. W., Washington 6, D. C. 
20 November 1958 


Gentlemen: 

The Reuben H: Donnelley Corporation will soon be soliciting per- 
sons or firms for the 1959 Washington Classified Telephone Directory 
under classification of "Engineer." For the benefit of our members, 


and as a public service to others, since it may have escaped notice, the 
Society feels that it should call attention to the following: 
1. Under Public Law 789, 81st Congress, 1951, persons not regis- 


tered as engineers in the District of Columbia but registered in 
another state may practice engineering in the District of Colum- 
bia for a period not exceeding 30 days in a calendar year. 

The Public Law further states that it shall be unlawful for a per- 
son to represent himself to be a professional engineer in the Dis- 
trict of Columbia unless he is registered in the District of Colum- 
bia. 

With regard to practice of engineering by corporations: 
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a. The District Tax Court, on September 7, 1957, held that: 

"Under the plain language of the statute it would be unlawful 
for a corporation to engage in the profession of engineering 
in the District of Columbia. And such was the understanding 
of Congress. Speaking of the Professional Engineers Regis- 
tration Act, Chairman McMillan of the District House Com- 
mittee (96th Congressional Record, September 13, 1950, 
page 14832) said: 

", .. in meetings held before the Committee on the Dis- 

trict of Columbia on this bill (H.R. 1188) it was not the 

understanding of the Committee that a corporation should 

either practice engineering or be licensed to/practice 


i 


engineering.’ | 
"The Court is aware that there are several corporations, 
both local and foreign, with offices in the District of Colum- 
bia, and having in their corporate names the words "Engineer- 
ing,’ 'Engineers' or words of like import, and perhaps some 
or all of them give the impression or hold out that they can 
engage in the practice of engineering; and that maybe some of 
them do so engage. If a corporation should do so, it would 
violate the law and subject itself to criminal penalty.” 

b. The U. S. Court of Appeals, District of Columbia, on May 15, 

1958 in the same case affirmed the Tax Court and said: 

"In its opinion that court (Tax Court) clearly, we think and 
we think correctly, stated and discussed the issues in the 





cases and reached the correct result. We see no need for 

further discussion here." : 
Yours very truly, 
/s/ Max H. Morris 


Max H. Morris, P.E., President 


\ 
| 


| 
| 
| 
| 
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soe poeesesouiel, 


xmery Reeves. 


‘a Vv 


768 COLUMBIA RD. N.w. 


iv ENGINEERS, INC. ! 


TEMPORARY RECEIPT 


Pr v pious TV Engineers. Inc. 
G Hi 35-4445. ‘ 1770 Columbia Rood, N. W., Wash. 9, D. C. 


Ly 


Dollars 


PERMANENT RECEIPT WILL BE MAILED FROM OFFICE 


YOUR TV SERVICEMAN WAS HERE 


EDR iz -caccceccoccccceccccecvoesecescccccccescccsesesenseri AMEE tice 


ners (VAD 
TV ENGINEERS, Inc. Hee 


HU. 3- 4445 y ( 
1768 COLUMBIA ROAD, N. w. ‘& 
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— STAR- U/Ufzy 


| 
seats or’ 


«ss City Reverses Order 


ould put, 
off-year ' 


== On Use of ‘Engineer’ 


1 h 
ma nowt The District has retreated board to cause the issuance of 


4s Presj- from a move to force a num- cease and desist orders. 
i becn in [Der of ae ree to kas ; He urged the board. in the 
3 t 8) be uture, to write suspected vio- 
#14 81 in| Robert P. Cogswell, directo: iators, merely stating the ac- 
: a sy city on nape of Oo tivities it considers in violation 
assachu-! tions ons, said and warning that the matter 
itoday a letter soon will be sent will be referred to the Corpora- 
erest be-jtlling business men to disre-:tion Counsel for legal action if 
‘fect the Sard a cease and desist order.;the activities are continued. 
ing men-| The reversal of policy fol-| Mr. Cogswell said the city 
emocratic lowed a ruling by Corporation| will continue to enforce the Ic- 
. ,Counsel Chester H. Gray. the!gal ban on falsely claiming to 
city’s chief legal] officer. that|te a professional enginecr. The 
there is nothing illegal in us-/District requires professional 
ing the engineer label if it does|engineers to be registered by 
not involve an attempt to mis-/the city. 
*|represent a firm's qualifications. 
Notices recently were sent to! 


“eninesr.” “enett cering” and! Board OKs Vote 


reel a Presecution Threatened For Virginia 


rats start] ame notices were sent by; Servicemen 


9 seats in 
eae 8. Beard. chief inves-| 


blicans put 

ae “saan possible prosecution for failure|today advised Norfolk City 

of Massa-|*? Comply. election officials that service- 

; Mr. Beard said, at the time,;men should be allowed to vote 
that he planned to send similar|after providing the affidavit of 
notices to another required 


Acut, 
York. Ohio 


request 
_ tration for Professional Engi- 
are hoping |°°™® Mr. Cogswell said. 
Offering Services 
SSeS 
there are — “engi- would be used. 
at Michael Deer” implied that professional’ ‘wr. Davis said that after 


: of 
right- classified/den left upon the voter if the 
telephone directory, They were . 
outcome will ked to the telen! affidavit be later challenged 


1s 

n. California, 

lorado, Idaho jboard letter. Mr. Gray denied/dividual does not have legal 
the authority of the engineer|residence in Virginia. 
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——8-2 THE SUNDAY STAR! 
Woshington, D. C. 
Sundey, Februcry 1, 1959 | 


HELP MEN 
(CONTINUED) 


Engincer 

Held Legal 
e 

Firm Label 

The District Department of’, 
Occupations and Profcssions t 
had no authority to threaten ° 
some 56 local business estab! 
lishments with legal action for ¢ 
using the word “engineer” in S 
trade titles, Corporation Coun-'3. 
sel Chester Gray has ruled. iS 


_ Gray also declared that un-'4! 
‘less a firm deliberately at-| . 


© “engineers 
Tlin their titles, actually are not W 
* registered with the District s! 
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HELP MEN | 
I HELP MEN 


hw Trews meer ! —— 


ENGINEERS 


INSTALLATION 
| TECHNICIANS 


For challenging communi-, 
cations positions—imme-} 
diate openings—with: j 


PAGE 


Communications 
Engineers, Inc. 


Applicants must have sev-' 
eral years experience with 
microwave and with high- 
power klystron amplifiers! 
or equivalent high-power 
uhf and microwave trans- 
mitters. Troposcatter back- 
ground and multiplex and 
data transmission expedi-| 
ence highly desirable. 
Should be interested in 


Firms Must Drop 
. ‘Engineer’ Names 


Sixty-six District firms have ; 
learning new equipment 

- ueen notified to remove the an‘ advanced technique. | 

word “engineer” from their 

t'titles or face criminal prosecu- Must Be Available For | 


Overseas Assignm 
For Approximately 1 Year! 


Excellent Employe Benefits 


Send Resume or Call 
Mr. J. P. Gaines 
*ersonnel Manager 


PAGE 


Communications Engineers 


710 14th St. N.W. 
WASHINGTON f. D. C. 
- EX. 3-1523 
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[ Filed Mar. 16, 1959] 
ORDER 


Upon consideration of the motion of petitioner to substitute 
DONALD E. MARLOWE, as respondent herein in place of M. K. 
WILBERDING, his predecessor in office, and it appearing to the Court 
that no objection has been filed thereto, it is by the Court this 16th day 
of March, 1959, | 

ORDERED, that DONALD E. MARLOWE, a member of the Dis- 
trict of Columbia Board of Registration for Professional Engineers, be 
substituted as respondent herein in place of M. X. WILBERDING, with- 
out prejudice to the proceedings already had in this action; that the title 
of the action be amended accordingly; and that the said DONALD E. 
MARLOW, appear and answer the amended petition herein within twenty 
days from the service upon him of this order. | 

/s/ Matthew F. McGuire 
Judge | 


[ Statement of Mailing] 





[ Filed April 1, 1959] 


MOTION OF DONALD E. MARLOWE TO DISMISS OR, IN THE 
ALTERNATIVE, FOR SUMMARY J UDGMENT 


_____ ALTERNATIVE, FOR SUMMARY JUDGMENT 
By order of this Court, Donald E. Marlowe, a present member of 
the District of Columbia Board of Registration for Professional Engi- 





neers, was substituted as a respondent herein in place of M.' X. Wilber- 

ding, his precedessor on said Board. : 
Respondent Marlowe adopts as his own and incorporates herein by 

reference the grounds stated in the presently pending motion of the 


other named respondents to dismiss or, in the alternative, for summary 


judgment in their favor. 
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Wherefore, respondent Marlowe moves the Court to dismiss or, 
in the alternative, to grant summary judgment in his favor. 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ George C. Updegraff 
Assistant Corporation Counsel, D. C. 


/s/ Lyman J. Umstead 
Assistant Corporation Counsel, D. C. 
Attorneys for Respondents 

* * 3 


[ Certificate of Service] 


[ Filed April 17, 1959] 
ORDER 


Upon consideration of respondents’ motion to dismiss the amended 
complaint or, in the alternative for summary judgment, of the points and 
authorities in support of and in opposition to said motions and of oral 
argument by counsel for the parties heard in open Court, it is by the 
Court, this 17th day of April, 1959, 

ORDERED: 

1. Respondents’ motion to dismiss be and it is hereby granted. 

2. The above cause be and it is hereby finally dismissed. 


/s/ Matthew F. McGuire 
Judge 


[ Certificate of Mailing] 


[ Filed April 23, 1959] 
NOTICE OF APPEAL 
Notice is hereby given that T. V. Engineers, Inc., petitioner above 
named, hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the Order granting respondents’ 
motion to dismiss the amended petition herein entered in this action on 
April 17, 1959. 


Dated: April 22, 1959 /s/ Hyman Nussbaum 
| Attorney for Appellant 
* ae * 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


T. V. ENGINEERS, INC., 
A corporation, 


v. meee. sCeAS Now 1124-759 


ALFRED GOLDSTEIN, 
Superintendent of Corporations 


CHESTER H. GRAY, 
Corporation Counsel 


ROBERT E. McLAUGHLIN, 
President, Board of Commissioners 
of the District of Columbia 


DAVID B. KARRICK 
Member Board of Commissioners 
of the District of Columbia 


BRIG. GEN. ALVIN C. WELLING 
Member Board of Commissioners 
of the District of Columbia 
Respondents. 





RELEVANT DOCKET ENTRIES 





1959 
Apr. 23 Complaint, appearance, Jury Demand 


Apr. 29 Motion of pltf. for temporary restraining order; aticavit 
Apr. 29 Motion for preliminary injunction : 
Apr. 30 Opposition of defts. to motion for preliminary injunction 


Mayi _—_ Order denying pltf's. motion for preliminary injunction 
Holtzoff, J. 


May 5 Notice of Appeal by pltf. from Order 5/1/59 





[ Filed April 23, 1959] : 
PETITION FOR DECLARATORY JUDGMENT AND INJUNC TION 
1. Petitioner is a Maryland corporation authorized to transact 
business in the District of Columbia on May 26, 1955 under its chartered 
corporate name of T. V. Engineers, Inc. and it has been engaged in the 
T. V. and Radio repair business in the District of Columbia since that 
date. ! 
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3. Respondent Alfred Goldstein is sued in his official capacity 
as Superintendent of Corporations, D. C. 
4, Respondent Chester H. Gray is sued in his official capacity 


as Corporation Counsel, D. C. 

5. Respondents Robert E. McLaughlin, David B. Karrick and 
Brig. General Alvin C. Welling are sued in their official capacity as 
members of the Board of Commissioners for the District of Columbia, 
hereinafter referred to as the Commissioners, and at all times herein- 


after mentioned were acting in their official capacity as members of 
said Board of Commissioners. 

6. The amount in controversy exceeds $3,000.00, exclusive of 
interest and costs, and this suit is brought pursuant to Section 11-301, 
et seq. D. C. Code, 1951 Edition. 

7. This is an action for declaratory judgment pursuant to 28 USC, 
Section 2201, for the purpose of determining a question of actual contro- 
versy between the parties, and for injunction against respondents, as 
appears more fully hereinafter. 

8. Petitioner since May 26, 1955, has been engaged solely in 
rendering radio and television repairs for the consumer trade at its 
place of business in the District of Columbia. Since that time petitioner 
has not created radio or television parts or accessories by manufactur- 
ing same, nor has it designed, planned or supervised the construction of 
any radio or television set or any component part thereof. Petitioner 
from May 26, 1955 to the date of this action has performed none of the 
acts enumerated in Section 2-1804, D. C. Code, 1951 Edition, as descrip- 
tive of the term "practice of Engineering". Petitioner has not engaged 
in or offered to engage in the practice of engineering in the District of 
Columbia from May 26, 1955 to the date of this action, nor represent 
itself to be a professional engineer or imply that it is a professional 
engineer during the aforesaid period, as is enumerated in Section 2-1804 
and 2-1814, D. C. Code, 1951 Edition. The services performed by peti- 
tioner during the period aforesaid consists solely of making repairs to 
radio and television sets by replacing worn out parts and making such 
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adjustments as are required by the ordinary knowledge of a radio or 


television repairman. | 

9. That the most valuable asset of petitioner at the time of filing 
this action is the value of goodwill attached to its corporate name to wit, 
T. V. Engineers, Inc., and the value of this goodwill as aforesaid is set 
at $20,000. As of the date of this action and since May 26, 1955 peti- 
tioner has expended between $40,000.00 and $50,000.00 in advertising 
its corporate name as aforesaid by various media in the District of 
Columbia. : 

10. That the respondent Chester A. Gray, Corporation Counsel, 
D. C., at all times mentioned herein has permitted and allowed other 
corporations, firms and/or entities under circumstances similar to the 
petitioner's, to use the word "engineer" or words of like import in their 
corporate titles and on signs, letterheads and bills with absolute im- 
munity from prosecution by the respondent aforesaid and without re- 
quiring said firms to drop the word "engineer" or words of like import 
from their corporate or firm name or from signs, letterheads and bills 
which is denied to petitioner, and they will continue to grant such privi- 
lege in the future. Specific examples are: Flooring Contractors, Inc., 
who use the terms "Flooring Engineers" on its billhead; Hampton Main— 
tenance Engineering Co., Inc.; Payne Communications Engineers, Inc., 
the latter being listed under "Engineers - Radio” in the current edition 
of the Classified Directory. ! 

There are numerous other corporations in the District which use 
the word "engineer" or words of like import in their corporate titles 
with immunity from the Board and the Corporation Counsel. Petitioner's 
circumstances and facts are exactly like that of the corporations men- 
tioned aforesaid and others too numerous to mention in the District, in 
that petitioner also uses the word "Engineers" in its corporate title, 
letterheads, on signs and bills. That such discriminatory treatment of 
petitioner by the respondent Chester H. Gray, having no rational relation 
to the statutory purpose, is arbitrary, capricious, and in excess of 
statutory authority. Petitioner alleges that it is entitled to continue to 
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use its present name if the act is applied equally and fairly to all corpo- 
rations. 

11. That the petitioner during the time aforesaid has used its 
corporate name, to wit, "TV Engineers, Inc.", on its letterheads, bills, 
advertisements, and on signs about its premises, with the exception of 
one sign on the outside of its premises which contained the words, "TV 
Engineers”, and same was so worded due to an error of the printer who 
was instructed to add the word "Inc." to the aforementioned, as was the 
case with 4 other outside signs which the same printer made but the 
printer failed to add said word, and said error has been corrected so 
that same reads "T.V. Engineers, Inc. Nevertheless, there are 4 other 
signs on the outside of petitioner's premises, all of which read "TV 
Engineers, Inc.", the true and correct corporate name of petitioner, 
and said signs are in close proximity to the sign which did not contain 
the word "Inc", as aforesaid. 

12. That the Corporation Counsel, pursuant to Sections 2-1801, 
et seq., D. C. Code, 1951 Edition, caused the petitioner to be served with 
a Summons and copy of an information purportedly to be filed in the 
Criminal Division of Municipal Court for the District of Columbia, com- 
manding the appearance of the petitioner, by its president, in the office 
of the Corporation Counsel at Municipal Court on October 7, 1958. The 
aforesaid information alleged a violation by petitioner of Section 2-1814, 
D. C. Code, 1951 Edition, (The Professional Engineers’ Registration 
Act) to wit, 

'™**On the 23rd day of September in the year A.D., Nineteen 
hundred and fifty eight in the District of Columbia aforesaid, 
and on divers other days between that date and the date of the 


filing of this information and on premises known as 1760 
Columbia Road, NW, did, then and there, by a sign represent 
itself to be a Professional Engineer and through the use of a 


title including the word engineers, to wit: "TV Engineers", 
imply that it is a Professional Engineer, without first being 
registered in the District of Columbia so to do contrary to 





| 
| 
| 
| 
| 
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and in violation of the D. C. Code, Section 92-1814." aiid 
13. That the petitioner avers that neither the D. C. Board of 
Registration for Professional Engineers, referred to herein as the Board 
nor the other respondents have any evidence of a violation of the afore- 
said act by the petitioner, except the use of the word "engineers" in the 
corporate name of the petitioner on a sign outside its premises, which 
is the only issue between petitioner and the respondents. That the peti- 
tioner by and through its officers, directors, or employees have never 
during its business operations, as aforesaid, in the District of Columbia 
or any other place, practiced professional engineering or offered directly 
or indirectly to render professional engineering services to the public as 
enumerated in the act. There has been a controversy between the peti- 





tioner and the Board since January 25, 1956. 

14. Petitioner, by its president, appeared as coments by sum- 
mons on October 7, 1958, at the office of the Corporation Counsel and 
was informed by the chairman of the board and an assistant Corporation 
Counsel, D. C. that it would have to drop the word "engineers" from its 
corporate name, or face immediate prosecution. Petitioner was granted 
a continuance of the aforesaid discussion and returned on a subsequent 
date, by its president, whereby the petitioner acting under the coercion 
by the aforesaid reluctantly and involuntarily agreed to change its corpo- 
rate name within a reasonable period, but vigorously denied it was then 
or ever in violation of the Professional Engineers' Registration Act. 

15. Subsequent to October 7, 1958, there appeared in the press of 
the District a quotation by the Corporation Counsel for the District of 
Columbia to the effect that it was not illegal or improper for a firm to 
use the term "engineer" in the firm's title. Further, the Corporation 
Counsel, respondent herein sometime in October of 1958, by written 
opinion ruled that the mere inclusion of the word "engineer" or words 
of like import in the title, on letterheads, or signs of a company does 





not, standing alone constitute a violation of Section 4 of the Act. (The 
Professional Engineers' Registration Act). The petitioner verily be- 
lieves that its circumstances come within the purview of the aforesaid 
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ruling so as to relieve it from prosecution or an involuntary change of 
its name. Petitioner's position as aforesaid has been communicated to 
the Board through its counsel, but the Board and the Corporation Coun- 
sel declines and refuses to exempt petitioner from prosecution or an 
involuntary change of name, and such is the position of the Board at the 
date of filing this action. 

16, That your petitioner has declined to drop the word "Engineers" 
from its corporate name as demanded by the Board and Corporation 
Counsel on October 7, 1958, and since that time up to the filing of this 
action, in lieu of criminal prosecution, as aforesaid, because it verily 
believes that the use of the word "engineer" or "engineers" on a sign 
in its chartered corporate title, standing alone, is not illegal or in viola- 
tion of Section 2-1814, D. C. Code, 1951 Edition. (The Professional 
Engineers’ Registration Act) 

17. That the Corporation Counsel at the date of filing this action 
threatens to file the aforesaid criminal prosecution against petitioner 
in the Municipal Court for the District of Columbia, and will do so unless 
restrained by the Court, or unless petitioner agrees to change its corpo- 
rate name, which it declines to do. 

18. That the petitioner prior to the filing of this action was in- 
formed by the president of the Board and an assistant Corporation 
Counsel that the Professional Engineers’ Registration Act hereinafter 
referred to as the Act would be applied to all corporations in the Dis- 
trict of Columbia using the word "engineer" or words of like import in 
its title, on signs, letterheads and billheads and that all such corpora- 
tions would be prosecuted unless the word "engineer" or similar words 
were dropped from such title, on signs, letterheads and bills, but the 
Board and Corporation Counsel have arbitrarily and unlawfully failed to 
so apply said Act to all corporations in the District and will continue to 
so apply the Act in the future because they have allowed corporations to 


continue to use such terms, and denied such use to petitioner.. 
19. ° That the respondent Chester H. Gray, by his assistants, will 
cause to be filed successive criminal informations against the petitioner 
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unless petitioner changes its corporate name as they have demanded 
aforesaid, and such prosecutions would be vexatious and oppressive to 
petitioner and injunctive relief is necessary in order to avoid a multi- 
plicity of prosecutions. He is the person charged with such duty to act 
under Section 2-1815, D. C. Code, 1951 Edition. ! 

20. That on May 26, 1955 the Superintendent of Corporations, 
D. C. issued a Certificate of Authority to transact business | in the Dis- 
trict of Columbia to petitioner under the name of T. V. Engineers, Inc., 
present name of petitioner. The Superintendent aforesaid in his certifi- 
cate states that petitioner's application was found to conform to law. 
Such authority to grant said certificate was conferred upon the Commis- 
Sioners by the Congress, who have in turn delegated such authority to 
the Superintendent of Corporations. | 

21. That the acts of the Board and Corporation Counsel if un- 
checked will have the effect of setting aside a prior determination of the 
Commissioners, which power the Act does not grant to the Board. Such 
conduct is unconstitutional and an abuse of the discretion reposed in it 
by the Act as aforesaid. Enforcement of the Act as threatened will cause 


petitioner to sustain direct injury not in common with people generally, 
and will abrogate a contract in the nature of a franchise granted, to wit, 
it voids that part of the Certificate of Authority to transact business as 
pertains to petitioner's present name. Accordingly, the Act under which 


the Corporation Counsel is proceeding is invalid and unconstitutional in 
that it unlawfully takes and destroys property and prevents the exercise 
of a franchise theretofore granted by the Congress. 

22. That your petitioner if prosecuted would not be ae to trial 
by jury on the factual issues herein, which are partly the same as those 
of any threatened prosecution by respondent Chester H. Gray, but is en- 
titled to a trial by jury in this action. 

23. That your petitioner has a. appeal of right in this action, but 
may not have an appeal of right in the Municipal Court if convicted and 
if the fine imposed is less than $50.00. | 

24, That the conduct of the Board and the Corporation Counsel as 
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stated violates the due process clause of the Constitution, denies peti- 
tioner the equal protection of the laws because petitioner has been ac- 
corded treatment by respondents different from other corporations under 
circumstances and facts similar to that of the petitioner. 

95. The controversy herein is autonomous and an independent dis- 
pute involving issues of vital importance to the parties involved, in that 
petitioner has a right to rely upon the validity of the franchise granted 
by the Commissioners as aforesaid, which conflicts with the interpreta- 
tion given said franchise by the Board and the Corporation Counsel. 

26. Petitioner cannot defend the contemplated criminal actions by 
interposing the defense of unlawful discrimination, abuse of discretion 
and grant of a prior franchise to do business under its present name. 

A decision herein will settle the entire controversy and set at rest all 
issues that can and cannot be raised in defense of a prosecution. 

27. That the Board and the Corporation Counsel have so inter- 
preted the Act as to charge petitioner corporation with a violation of 
said Act, to wit, representing itself as a professional engineer and im- 
plying that it is a professional engineer by use of the word "engineer" 
on a sign in its corporate name, when in fact and law the Act provides 
no penalty against a corporation in these circumstances. 

28. That if petitioner is criminally prosecuted, whether or not 
there is a conviction of petitioner, the petitioner will be adversely 
affected in its credit standing with its suppliers and manufacturers of 
radio and TV sets, and the resultant publicity will do irreparable harm 
and damage to its following among its customers in the community. 
Similarly so, if petitioner is coerced into changing its corporate name, 


as respondent Chester H. Gray now demands, petitioner will suffer ir- 
reparable damage in loss of the value of good will attached to its pres- 
ent corporate name brought about by great sums expended in advertising 
same as aforesaid, and by loss of identification to the public by trade 
name which has been developed over the years by the petitioner as a 


going concern. 
29. That the petitioner's most valuable asset is its present trade 
name, a valuable property right, which, if taken away by the acts of the 
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Corporation Counsel as planned, constitutes. the taking of property of 
petitioner without due process of law and is in excess of statutory 
authority. | 

30. The petitioner will suffer immediate irreparable damage if 
the petitioner is prosecuted, as is the announced intention of the Corpo- 
ration Counsel, and which was communicated to petitioner prior to the 
filing hereof, and in the alternative petitioner will suffer irreparable 
damage if it is compelled to change its corporate name as demanded by 
respondent Chester H. Gray to save itself from a criminal prosecution, 
such occurring in the manner aforesaid. The respondents will not be 
prejudiced if the status quo hereof is maintained until a final decision 
can be had on the merits of the controversy herein. : 

31. The petitioner has no adequate remedy at law paces the 
respondents are immune from suit in their official capacity for damages 
caused by the actions of respondents, and because petitioner cannot wait 
until its business is wrecked and impaired by the conduct of the Board 
and Corporation Counsel in compelling petitioner to change its corporate 
name, when such conduct is unlawful, arbitrary, and discriminatory. 

32. The aforesaid allegations raise an immediate and present 





justiciable controversy between the parties and petitioner is entitled 
hereunder to a declaration of its rights under applicable law in order to 
prevent irreparable and immediate injury to petitioner. 
WHEREFORE, the premises considered, petitioner demands the 
following relief: 
1. That the Court enjoin and restrain the respondents, their suc- 
cessors, assistants, agents, employees, or legal representatives, 





temporarily and permanently from proceeding with its announced inten- 
tion to prosecute the plaintiff in Municipal Court, or as to cause peti- 
tioner by other means to change its corporate name. | 
2. That the Court by order declare that the status quo hereof be 
maintained pending a final decision on the merits. | 
3. That the Court render a declaratory judgment herein declaring 
that the use of the present corporate name of petitioner is lawful in the 





| 
| 
| 
i 
| 
| 
| 
| 
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District of Columbia, under the Professional Engineers’ Registration 
Act; that the respondents are acting without legal authority in the 
premises, and that the Act be interpreted by the Court so as to adjudi- 
cate the entire controversy. 

4. That the respondents, their successors, agents, assistants and 
employees be forever enjoined and prohibited from proceeding against 
the petitioner in the premises both civilly and criminally. 

5. For such other relief as to the Court seems just and proper 
under the circumstances. 

T. V. ENGINEERS, INC. 


By: /s/ Albert W. Miller 
Albert W. Miller, its President 


/s/ Hyman Nussbaum — 
Attorney for Petitioner 
* 


* a 
DISTRICT OF COLUMBIA: ss 
Personally appeared, Albert W. Miller, who after being duly sworn 
according to law, states that he has read the foregoing Petition by him 
subscribed as president of petitioner corporation, with authority so to 
do, and that the allegations therein are true to the best of his knowledge 
and belief, except as to those allegations on information and belief, but 
as to those he verily believes them to be true. 
/s/ Albert W. Miller 


[ SURAT] 
Dated: April 21, 1959 


DEMAND FOR JURY TRIAL 
Petitioner demands trial by jury of all factual issues herein. 
/s/ Hyman Nussbaum 





[ Filed April 29, 1959] 


MOTION FOR PRELIMINARY INJUNCTION — 

Plaintiff moves the court for a preliminary injunction enjoining 
the defendant CHESTER H. GRAY, his assistants, agents, servants, 
employees and attorneys and all persons in active concert and participa- 
tion with him, pending the final hearing and determination of this action, 
from prosecuting the petitioner on May 1, 1959, or at any time subse- 
quent thereto on the grounds that 

(1) Unless restrained by this court defendant will perform the 
acts referred to; 

(2) Such action by the defendant will result in Soe injury, 
loss and damage to the plaintiff, as more particularly appears in the 
complaint and affidavit of Albert W. Miller, attached hereto. : 

(3) The issuance of a preliminary injunction herein will not cause 





undue inconvenience or loss to defendant but will prevent irreparable 
injury to plaintiff. | 


/s/ Hyman Nussbaum 


_Attorney for Plaintiff 
* * * 


[ Filed April 29, soo 





MOTION FOR TEMPORARY RESTRAINING ORDER 
Plaintiff moves the court for a temporary retraining order re- 

straining defendant CHESTER H. GRAY, Corporation Counsel D. C. and 
his Assistants from prosecuting petitioner pending hearing and deter- 
mination of plaintiff's motion for a preliminary injunction, on the ground 
that immediate and irreparable injury, loss and damage will result to 
plaintiff before notice can be served and a hearing had thereon, as more 
fully appears from the affidavit of ALBERT W. MILLER attached hereto. 


/s/ Hyman Nussbaum 
Attorney for Plaintiff 
*x * * 
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[ Filed April 29, 1959] 
AFFIDAVIT OF ALBERT W. MILLER IN SUPPORT OF 


MOTION FOR TEMPORARY RESTRAINING ORDER 
AND PRELIMINARY INJUNCTION 


AND PRELIMINARY i SE 

Personally appears ALBERT W. MILLER, who after being duly 
sworn, deposes and says: 

That Iam the President of T. V. Engineers, Inc., the petitioner in 
the above cause and I make this affidavit in support of petitioner's 
motion for a temporary restraining order, preliminary injunction or 
stay of proceeding. That I have authority to make this affidavit. 

That from about April 15, 1954 until about the middle of 1955, the 
petitioner was engaged in the TV service business at 518 Rhode Island 
Ave., N.E., Washington, D. C. under its present corporate name, T.V. 
Engineers, Inc. That while petitioner was located thereat it had two 
signs on the front of its premises which carried its corporate name, to 
wit: T. V. Engineers, Inc. That from the beginning of its business in 
the District of Columbia until the date of this action, the petitioner has 
been listed in the District of Columbia telephone directory by its corpo- 
rate name under "Television Dealers & Service," and is so listed on 
this date. 

That SS rionars about the middle of 1955 moved to its present loca- 
tion, 1768-1770 Columbia Road, N. W., Washington, D. C., and has con- 
tinued its business in television and radio service from that date until 
the present time under its present corporate name. 

That I have been actively associated with the petitioner corpora- 
tion from the start of its business operations in the District of Colum- 
bia to the date of making this affidavit, and have personal knowledge of 
the facts stated herein. That the work of the petitioner corporation con- 
sists solely of repairing radios, TV sets, record players, and other 
allied appliances, by means of visiting homes of appliance owners and 
making repairs thereat, or by bringing said appliances into petitioner's 
shop if necessary. These repairs entail replacing parts where neces- 
sary, and making adjustments after parts are installed. The parts are 
purchased from local distributors and the repairs aforesaid are made 
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by repairmen employed by petitioner corporation, | 

That the goodwill of the petitioner corporation, by the use of its 
present corporate name, T. V. Engineers, Inc., is worth in.excess of 
$20,000.00, which is attributed to past earnings of the corporation, ad- 
vertising, business longevity, and customer acceptance of the name 
during the period of petitioner corporation's existence. That during the 
period of petitioner's business operations it has spent approximately 
$50,000.00 in advertising its business under its present corporate name. 

That on May 26, 1955, the Superintendent of Corporations, D. C., 
issued a Certificate of Authority to transact radio and T. V. repair busi- 
ness in the District of Columbia under its present name, T. V. Engi- 
neers, Inc. This certificate stated that petitioner's application was found 
to conform to law. The Superintendent of Corporations, D. C., | has taken 
no steps to suspend or revoke the aforesaid Certificate of Authority to 
the date of this affidavit. | 

That there has been a controversy between the netitions® corpora- 
tion and the Board of Registration for Professional Engineers since 
June 25, 1956. The aforesaid Board has contended since June 25, 1956 
that petitioner corporation is in violation of the Professional Engineers’ — 
Registration Act. The petitioner, through the affiant as its — has 
contested such contention since June 25, 1956. 

The Board for Registration of Professional Engineers and the 
Corporation Counsel of D. C. are unfairly discriminating against the 





petitioner Corporation because your affiant has consistently resisted 
their attempts to cause the petitioner Corporation to change its name. 

I honestly believe that there is no ground for the threatened prosecution 
because the Board of Registration for Professional Engineers and the 
Corporation Counsel, D. C., and his assistants will know that neither the 
Corporation, your affiant or any officers or employees of the petitioner 
Corporation have practiced professional engineering or held itself or 





themselves out as professional engineers. 
That on October 20, 1958, your affiant appeared at the office of 
the Corporation Counsel in the Municipal Court for the District of 
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Columbia on behalf of petitioner in response to a subpoena by an Assis- 
tant Corporation Counsel. That at this time and at the place stated 
appeared Mr. C. Warren Bogan, who identified himself to me as a mem- 
ber of the District of Columbia Board of Registration for Professional 
Engineers. Also in attendance at the same time and place aforesaid 
was Mr. Clark F. King, Assistant Corporation Counsel, D. C. and Mr. 
Reginald Beard, investigator for the Department of Occupations and 
Professions of the District of Columbia. 

That at this conference I asked Mr. C. Warren Bogan, in the 
presence of the others mentioned above, the following question: 

"Is it my understanding that no company or corporation in the 
District of Columbia can use the word ‘engineer' or ‘engineer- 
ing’ in its corporate title?” 
Mr. C. Warren Bogan replied as follows: 
"That is exactly right, as a matter of fact, not even a licensed 
engineer can use the term ‘engineer’ in a corporate name or 
company name in the District of Columbia." 
Mr. C. Warren Bogan further stated that all corporations in the District 
of Columbia would be forced to delete the word "engineer" or "engineer- 
ing" from their titles and if they failed to do so they would be prosecuted. 
At this time Mr. Clark F. King stated that there was no discrimination 
against the petitioner by the proposed prosecution, except that they were 
seeking to enforce the law. 

On the basis of the foregoing conversation, and relying on Mr. C. 
Warren Bogan’s assurance that all corporations in the District of Colum- 
bia would have to delete the word "engineer" or “engineering” from their 
corporate title or suffer prosecution, I agreed on behalf of the petitioner 
corporation herein to delete the word "engineer" from its corporate title 
within a stated and agreed period of time, in spite of the fact that such 
deletion would cause a great loss in money and business to the petitioner 
herein. 

Several weeks after October 20, 1958, I discovered that the Board 
of Registration for Professional Engineers for the District of Columbia 
was allowing, and had allowed certain corporations in the District of 
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Columbia to continue using the word "engineers" or "engineering" in 
their titles. At about this time I read an item in the press attributed to 
the Corporation Counsel for the District of Columbia, to the effect that 
the use of the word "engineer" in a corporate title in the District of 
Columbia was not in and of itself a violation of the law. This article 
further stated that the Board of Registration for Professional Engineers 
had been instructed by the Corporation Counsel, D. C. to withdraw all 
letters to corporations ordering them to cease and desist from the use 
of the foregoing terms. , 

I was also informed at the hearing aforesaid that the only basis for 
the proposed prosecution of the petitioner was the use of the word "engi- 
neer" in its corporate title. That at the same hearing I was also in- 
formed that if the petitioner was prosecuted and still refused to change 
its name, then additional prosecutions would be filed against the peti- 
tioner. : 

Your affiant finds at the date hereof that there are other corpora- 
tions in the District which use the word "engineer" or words of like 
import in their corporate titles and such is the same factual circum - 
stances that prevails with the petitioner, but the petitioner is not allowed 
to continue its operations under its present corporate name. The current 
issue of the District of Columbia Classified Telephone Directory, dated 
February 1959, lists many corporations with "engineer" or "engineering" 
in their corporate names or titles. As an example, under Engineers- 
Radio, there is listed "Page Communications Engineers, Inc.," 710 - 
14th Street, N. W. Under "Engineers-Consulting," there is listed 
International Electronics Engineering, Co., Inc.;' Pennsylvania Bldg. 

That your affiant says that the petitioner corporation will lose 
customers by the attendant publicity of a criminal prosecution, and will 
be more damaged in its credit standing with its suppliers, and others 
from whom it buys on open account at this time. 

That if the petitioner corporation is forced to change its feo yous 
name under duress and coercion by successive and multiple prosecutions, 
the petitioner corporation will lose its entire goodwill valued at an 
amount in excess of $20,000.00. | 


| 
| 
i 
| 
| 





68 

About 60% of petitioner's business is from repeat business of 
customers. A criminal prosecution of the petitioner, which has been 
set for May 1, 1959, will cause the petitioner Corporation to immediate- 
ly lose a substantial amount of patronage, even if there is an acquittal 
of petitioner. The customer public will misinterpret the publicity that 
must follow such prosecution and such will have an adverse effect upon 
the goodwill of the petitioner. 

A criminal prosecution will cause irreparable harm to petitioner 
by an immediate loss of patronage which would in my opinion be substan- 
tial, and impossible to repair. None of the respondents can be sued in 
damages for such loss and I feel that I should not be forced to stand by 
while my business is being damaged by the acts of the parties herein. 

/s/ Albert W. Miller 
(SURAT dated April 28, 1959) 


[ Filed May 1, 1959] 
ORDER 


Upon consideration of plaintiff's motion for preliminary injunction 
and the opposition thereto, with the points and authorities filed therein, 
and of oral argument by counsel for plaintiff and defendants in open 
court, and the Court finding as a fact and concluding as a matter of law 
that all the defenses plaintiff has available to it may be asserted in the 
criminal action in the Municipal Court, it is, therefore, by the Court, 
this 1st day of May, 1959, 

ORDERED: That the motion of the plaintiff for preliminary in- 
junction be, and it is, hereby denied. 


/s/ Alexander Holtzoff 
JUDGE 


{ Certificate of Mailing] 





[ Filed May 5, 1959] 


NOTICE OF APPEAL i 
Notice is hereby given that T. V. Engineers, Inc., petitioner above 
named, hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the Order denying petitioner's motion 
for preliminary injunction entered in this action on May 1, 1959. 
Dated: May 5, 1959 : 


/s/ Hyman Nussbaum 


Attorney for Petitioner 
* *° * 


Notify: 

George D. Updegraff, Esq. 

Asst. Corporation Counsel, D. C. 
District Bldg. 

Washington, D. C. 

Attorney for Respondents. 
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A CORPORATION 
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ALFRED GOLDSTEIN, 
Superintendent of Corporation 


CHESTER H. GRAY 
Corporation Counsel 


ROBERT E. McLAUGHLIN, : 
President, Board of Commissioners , 
of the District of Columbia ‘ 


DAVID B. KARRICK, 
Member, Board of Conninnionern 
of the District of Columbia 


BRIG. GEN. ALVIN C. WELLING, 
Member Board of Commissioners 
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RELEVANT DOCKET ENTRIES 


Complaint, appearance, Jury Demand 


Motion of pltf. for temporary restraining order; affidavit. 
Motion for preliminary injunction 
Opposition of defts. to motion for preliminary injunction 


Order denying pltff's motion for preliminary injunction 
Holtzoff, J. 


Order authorizing Clerk to transmit entire original file to 
U.S.C.A., forthwith” ; Holtzoff, J. 


Record on Appeal Delivered (Forwith Order) Deposit by 
Hyman Nussbaum-80¢ 


Receipt from U.S, C. A. for original papers 


Notice of appeal by pltff. from order of 5-1-59 Copies to 
Corp. Counsel-Deposit by Nussbaum-$5.00 


Costs bond on appeal of pitff. in sum of $250.00 with St. Paul 
Fire & Marine Insurance Co. approved & filed 


Motion of defts to dismiss or in the alternative for Summary 
Judgment, P&A 


Opposition of pltf to motion to dismiss or for summary judg- 
ment 





71 


Order granting motion of defendants for. summary julement 
and entering judgment for defts. Holtzoff, J. 


Notice of appeal by plitf. from order 6-1-59 copy to Corp. 
Counsel - Deposit by Nussbaum-$5.00 


Motion of pltf. for stay of order 6/1/59 pending appeal 


Order denying motion of pltfs for a stay pending an appeal 
Holtzoff, J. 


Order authorizing and directing the clerk to transmit the 
original file herein to the U.S.C.A. for the D.C. ! 
Holtzoff, J. 


Order directing transmittal of original file to U. S. Court of 
Appeals forthwith Holtzoff, J. 





[ Filed May 13, 1959] 


MOTION OF DEFENDANTS TO DISMISS OR, IN THE 
ALTERNATIVE, FOR SUMMARY JUDGMENT 

Defendants move the Court to dismiss the complaint or, i 

alternative, for summary judgment on the following grounds: » 

1. The Court lacks jurisdiction. 

2. Plaintiff has a plain, adequate and complete remedy at law for 

the protection of the rights claimed by it. 

3. The subject matter in this complaint is the same as that set 

forth by plaintiff in a previously filed complaint with this Court (C.A. 

No. 2874-58). The dismissal of that complaint constitutes the matter 
settled by a judgment of this Court. | 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ George C. Updegraff — 
Assistant Corporation Counsel, D.C. 


/s/ Lyman J. Umstead | 
Assistant Corporation Counsel, D.C. 
aoe S25 PoE | 








[ Certificate of Service] 








[ Filed June 1, 1959] 
ORDER 


Upon consideration of defendants’ motion to dismiss or, in the 
alternative, for summary judgment, of the points and authorities filed 
in support thereof and in opposition thereto, and of oral argument by 
counsel for plaintiff and defendants in open court, it is, by the Court, 
this 1 day of June, 1959, 

ORDERED: 

1. That the motion of defendants' for summary judgment be, and 
it is, hereby granted. 

2. That judgment be and it is, hereby entered in favor of defendants. 


/s/ Alexander Holtzoff 
JUDGE 


{ Certificate of Mailing] 


[ Filed June 3, 1959] 


NOTICE OF APPEAL 


Notice is hereby given that T. V. Engineers, Inc., petitioner above 
named, hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the Order granting Respondents’ 
motion for Summary Judgment herein which was entered in this action 
on June 1, 1959. 

Dated: June 3, 1959 


/s/ Hyman Nussbaum 
Attorney for Petitioner 
x * a . 


Notify: 


HUBERT B. PAIR, Esq. 

Asst. Corporation Counsel, D. C. 
District Bldg. 

Washington 4, D. C. 

Attorney for Respondents 


——— 
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STATEMENT OF QUESTION PRESENTED 


In. petitions (complaints) filed in the District Court, appellant 
alleged that appellees threatened to prosecute it in the Municipal Court 
for representing and implying that appellant is a professional engineer 
without first being registered so to do, in violation of the Professional 
Engineers -Registration Act (D.C. Code, 1951, Section 2-1814). It 
sought a declaratory judgment that its conduct was not unlawful and an in- . 
junction restraining appellees from proceeding with the prosecution. 

In the opinion of appellees, the question presented is: 

Did the District Court abuse its discretion in dismissing the action 
as to some of appellees and in granting summary judgment in favor of 
other appellees, where it clearly appeared that: 

(1). appellant had a_plain, adequate and complete remedy at.law for 
the protection of its claimed rights; 


(2) -a declaratory judgment would not have settled the alleged con- 


troversy between the parties nor have served any other useful purpose; 
and 

(3) the granting of the relief.sought would have unnecessarily. and 
arbitrarily disrupted appellant's prosecution for a criminal offense? 
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T. V..ENGINEERS, INC., 
Vv. 


ALFRED GOLDSTEIN, ET AL., 


Appeal From The United States District Court 
For The District Of Columbia . 


BRIEF FOR APPELLEES 





COUNTER STATEMENT OF THE CASE 
These are consolidated appeals from orders of the District Court 


entered in two separate causes. 








Appeal No. 15,104 is from an order entered in Civil Action No. 
2874-'58 dismissing appellant's amended petition (complaint) for declara- 
tory and injunctive relief against the appellees who are the five members 


of the-District of Columbia Board of Registration for Professional Engineers. 


Appeal No. 15,180 is from an order entered in Civil Action No. 


1124-'59 granting summary judgment .in favor of the appellees who are the 
Superintendent of Corporations, D. C., the Corporation Counsel, D. C., 
and the three members of the Board of Commissioners, . D. C., on ap- 
pellant's. petition (complaint) for similar declaratory and injunctive relief. 
Appeal No. 15,110 is from an order entered in the latter cause 


denying appellant's motion for a preliminary injunction. 


-Appeal No. 15,104 
On November 15, 1958, appellant filed in the District Court a 
‘Petition for Declaratory Judgment and Injunction" (J.A. 3-8). Named 
as respondents (defendants) therein were the five members. of the District 
of Columbia Board of Registration for Professional Engineers (hereinafter 
referred to.as the Board"). The petition (complaint) alleged that the 
members of the Board had threatened to cause to be filed in the Criminal 
Division of the Municipal Court.for the District of Columbia an information 
charging that appellant did: 
"* * *-by a sign represent itself to be a Pro- 


fessional Engineer and through the use of a title 
including the word engineers, to-wit: 'TV Engineers’, 








imply that it is a Professional Engineer, 
without first being registered in the District 
of Columbia so to do contrary to and in 
violation of D. C. Code, Section 2-1812." 


Appellant alleged further that in its opinion the manner and circum- 





stances under which it used its corporate name did not imply that itis a 
professional engineer; that it did not believe that the Government had 
sufficient evidence to prove the charge against it; and that if it were re- 
quired to stand trial on the charge, its credit standing would be adversely 
affected and it would thereby suffer irreparable damage. A; ppellant sought 
to have the District Court enjoin the threatened prosecution of the charge in 
the Municipal Court and to declare that its conduct complained of was not in 
violation of law. | : oe 
On motion of appellees, the members of the Board, G. A. 8-9) the 
petition (complaint) was dismissed " * * * with leave to [appellant] to file 


an Amended Complaint by February 4th, 1959." (J.A. 11.) | 


On February 4, 1959, appellant filed an "Amended Petition for 





Declaratory Judgment and Injunction" (J.A. 12-21) together with a motion 
for leave to further amend its amended petition (complaint) by adding as 
parties respondent (defendant) the Superintendent of Corporations, D. C., 


the Corporation Counsel, D. C., and the three members of the Board of 


Commissioners, D. C (J. A. 22). | 


On February 24, 1959, appellant's motion for leave to further 


amend its amended petition (complaint) by adding additional parties as 








as respondents (defendants) was denied (J.A. 24). 

The allegations in appellant's amended petition (complaint) were 
substantially identical with those in its original petition (complaint) except 
that the amended petition (complaint) contained additional allegations to the 
effect that (1) certain other named corporations with the word "engineer" 
or words of like import in their corporate names were using their names 
under circumstances similar to appellant's and had not been prosecuted or 
threatened with prosecution, and (2) the Superintendent of Corporations, 
D. C. had issued to appellant a certificate. of authority to transact business 
in the District of Columbia under its corporatename. The relief sought 
was the same as in the original petition (complaint) (J. A. 12-21). 

On motion of appellees, members of the Board of Registration for 
Professional Engineers, (J.A. 24-25) the amended petition (complaint) 
was, on April 17, 1959, finally dismissed (J.A. 52). 


Appeals No. 15,110 and No. 15,180 
On April 23, 1959, appellant filed a "Petition for Declaratory Judg- 


ment and Injunction" (J.A. 53-62). Named as respondents (defendants) 
therein were the appellees who are the Superintendent of Corporations, 

D. C., the:Corporation Counsel, D. C., and the three members of the 
Board of Commissioners, D..C. The allegations and the relief. sought in 
this petition (complaint) ware substantially the same as in appellant's 


amended petition (complaint) which was dismissed on April 17, 1959. 





On April 29, 1959, appellant moved for a preliminary injunction 
(J. A. 63) which motion was, on May 1, 1959, denied (J. A. 68). 

On motion of the appellees the Superintendent of Corporations, 
D. C., the Corporation Counsel, D. C., and the three members of the 
Board of Commissioners, D. C. (J. A. 71), the District Court, on June 1, 


1959, granted summary judgment in their favor (J. A..72). 


SUMMARY OF THE ARGUMENT 





The granting or withholding of a declaratory 
judgment is a meter of judicial discretion. | 

Assuming the correctness of appellant's allegations, 
it is clear that it had a plain, adequate and complete 
remedy at law for the protection of its claimed rights 


by way of defense to the Municipal Court action, and 





that the granting of the relief sought in the District 
Court would have disrupted, to no purpose, appellant's 
prosecution in the Municipal Court. | 

Although the existence of another remedy or the 
pendency of a criminal prosecution are not, in and of 
themselves, sufficient to require the denial of a de- 
claratory judgment, they are matters which the court 

| 


below could properly take into consideration in de- 


termining whether, under all the circumstances, and 





in the-exercise of its discretion, appellant was en- 
titled to the relief it sought. 

Since appellant does not challenge the consti- 
tutionality or legality of the Act it is alleged to have 
vialated, but asserts only that certain conduct of it 
does not violate the Act, the granting of a declara- 
tory judgment would not settle the alleged controversy 
between the parties nor serve any other useful pur- 
pose because the degree of proof in civil and criminal 
cases is not the same and the evidence presented be- 
fore the District Court and the Municipal Court may 


differ. 


Accordingly, it is apparent that the District 


Court did not abuse its discretion in dismissing the 
petition (complaint) as to the appellees in Appeal 
No. 15,104 and in granting summary judgment in 


favor of the appellees in Appeal No. 15,180. 








ARGUMENT 


The court below did not abuse its discretion in 


denying appellant the declaratory and injunc- 
tive relief sought. | 


The relief sought by appellant in both causes below is the same: 
first, a declaratory judgment that its conduct was not in violation of the 
Professional Engineers Registration Act, (D. C..Code, 1951, § 2-1801 
et seq.), and, second, an injunction against appellees restraining them 


from prosecuting it for allegedly violating the Act. 


Manifestly, appellant was not entitled to the injunctive relief it 


sought! and it does not here contend that it was. . Appellant in its brief 


argues only that the allegations in its petitions (complaints) show that it 





was entitled as a matter of right to a declaratory judgment that its conduct 
was not in violation of law. : 
It is well established that the granting or withholding of a declara- 


tory judgment is a matter of judicial discretion and that no litigant has an 





1Cave'v. Rudolph, 1923, 53 App. D. C. 12; McKee v. Rudolph, 


1926, 56 App. D. C. 207, 12 F. 2d 148, cert. den., 273 U. S. 710; 
Ackerman v. International Longshoremen's and Warehousemen's Union, 
C.C.A. 9, 1951, 187 F. 2d 860; Beal v. Missouri Pacific Railroad Co. 


1941, 312 U. S. 45; Douglas v. Jeannette, 1943, 319 U. S 15%. 





absolute right to a declaratory judgment. 2 

The question then is, assuming the correctness of appellant's alle- 
gations, did the court below abuse its discretion in disposing of appellant's 
petitions (complaints)in the manner in which it did? 

The conduct of appellant which appellees allegedly contended con- 
stituted a violation of the Professional. Engineers Registration Act was 
(1) “by a sign represent itself to be a Professional Engineer" and (2) 
"through the use of a title including the word engineers, to wit, 'TV sn- 
gineers', imply that it is a Professional Engineer, without being regis- 
tered in the District of Columbia so to do" (J.A. 16, 56). 

At the trial on an information so charging, it will, of course, be 
necessary for the Government, in order to prove a violation, to show (1) 
that appellant did, by a sign, represent itself to be a professional engineer 
or (2) that appellant used its title in such manner and under such circum- 
stances as to imply that it is a professional engineer. The issues, ac- 


cordingly, will be primarily factual. And as these factual issues are 


2Public Service Commission of Utah v. Wycoff Co., 1952, 344 U.S. 
237; Kerotest Manufacturing Co. v. C-0-Two Fire Equipment Co. ,. 1952, 
342 U. S. 180; Eccles vy. Peoples Bank of Lakewood Village, California, 
1948, 333 U. S. 426, reh..den. 333 U. S. 877; Alabama State Federation 
of Labor, v. McAdory, 1945, 325U. S. 450; Heyward v. Public Housing 


Administration, 1954, 214 F. 2d 222, 94 U. S. App. D. C. 5. 








resolved, appellant will be found guilty or not guilty. If, as appellant con- 
tended in its petitions (complaints), the evidence which the Government .'' 
will adduce at the trial in the Municipal Court is insufficient to support a 
conviction, it will, of course, be acquitted. If, on the other hand, the 
Government's evidence establishes a clear violation of the Act and appel- 


lant is convicted, the judgment of conviction may be reviewed by the Munic- 


ipal Court of Appeals (D. C. Code, 1951, § 11-772) and by this Court 


(D. C. Code, 1951, § 11-773). 

Clearly then, appellant nae a plain, adequate and complete remedy 
at law for the protection of the rights claimed by it. Appellant apparently 
concedes this. It argues, however, that the existence of some other 
remedy is not, in and of itself, sufficient to require the denial of a declar- 


atory judgment. This is undoubtedly true and is so provided in both the 





Declaratory Judgment Act (68 Stat. 890, ch. 1033, 28 U.S.C. § 2201) and 
in Rule 57 of the Federal Rules of Civil Procedure. On the other hand, 

it is manifestly appropriate for the District Court, in exercising its dis- 
cretion as to whether a declaratory judgment should be granted or withheld 
in a particular case, to take into consideration the existence of'a plain, 
adequate and complete remedy at law for the protection of the rights 


claimed. And this is obviously what the District Court did here as one of 











the grounds for the action ‘taken by it. 

Moreover, it is clear that, contrary to appellant's contention, the 
granting of the declaratory relief sought by it would not "settle the entire 
controversy" or serve any other useful purpose. 

There is here no claim or even suggestion by appellant that the Pro- 
fessional Engineers Registration Act is unconstitutional or otherwise in- 
valid or unenforceable. Appellant asserts only that certain acts and con- 
duct of it, the exact nature of which will not be known until the Government 
presents its case at the trial of appellant in the Municipal Court, are not 
in violation of the Act and should have been so declared by the District 

Court. Language used by the court in Reed v. Littleton, 1937, 275 N. Y. 
150, 9 N. E. 2d 814, is particularly appropriate. Therein the plaintiff, 
who had been acquitted of violating the state gambling laws in connection 
with his operation of a greyhound race track but was threatened by the de- 
fendant district attorney with further prosecutions, sought a declaratory 


judgment as to whether his method of doing business violated the penal law, 


where (as here) the constitutionality of the law was not in dispute. The 


court said: 


"The futility of resorting to equity to deter- 
mine whether certain or uncertain facts consti- 
tute crime is apparent when we consider the 
different measure of proof in criminal and civil 





cases. Should equity declare on disputed testi- 
mony or conflicting inferences by a fair prepon- 
derance of the evidence that a penal violation 
was proved, what would be the effect? None. 

It would not and could not be binding as res 
adjudicata or ever as stare decisis in a sub- 

_ sequent prosecution where guilt must be estab- 
lished beyond a reasonable doubt. Should 
equity hold that no offense had been committed, 
it would not be binding where the subsequent 
proof varied. In the meantime the applica- 
tions for injunctions staying the criminat trials 
pending the hearing of the equity cases for 
declaratory judgments would disrupt prosecu- 
tions for crime and we would have more delay 
than at present. * * *" 


3 Appellant also argues that the pendancy of a criminal prosecution is 


not, in and of itself, sufficient to require the denial of a declaratory judg- 


ment, This may be conceded, for the courts have, in appropriate cases, 
declared the rights of the parties in equitable proceedings, notwithstanding 
the pendancy of a criminal prosecution. But they have done so under cir- 
cumstances quite different from those presented here. Where the consti- 
tutionality or legality of a law or regulation is challenged, one threatened 
with prosecution may, in a proper case, obtain a judicial declaration of its 
validity, or its applicability to a certain class of persons, etc. But, as 
previously pointed out, that is not the instant case. In no case cited by 


appellant was the granting of declaratory relief, while a criminal prosecu- 





tion was pending or threatened, sanctioned under circumstances such as 





those here presented. 

Moreover, even if the pendancy of a criminal prosecution is not 
necessarily sufficient to require the denial of a declaratory judgment, it 
is plainly a matter which the District Court may properly take into con- 
sideration in exercising its discretion as to whether, under all the circum- 
stances, the granting of declaratory relief, which would obviously disrupt 


the expeditious disposition of a criminal prosecution, is appropriate. 


Appellant asserts further that the allegations in its petitions (com- 


plaints) to the effect that appellees have arbitrarily discriminated between 
it and other persons in similar circumstances "* * * standing alone seem 

patently sufficient to withstand a motion to dismiss or for summary judg- 

ment." But plainly they are not. 

The only factual allegations in the petitions (complaints) pertaining 
to alleged arbitrary discrimination by appellees are that there are other - 
corporations with the word "engineer" or words of like import in their 
names doing business in the District of Columbia under circumstances . 
similar to appellant's and that they have not yet been prosecuted for violat- 
ing the Professional Engineers Registration Act. In effect, appellant is 
saying that if it is guilty, then so are they. But, surely, an allegation 


that others may be violating the law is no basis for a declaration that 
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appellant is not. Yet this appears to be appellant's position. It may even 
be that appellant's prosecution is a "test case" and that if it is:convicted, 
and the conviction upheld, prosecution of other corporations will follow. 

In any event, it is within the discretion of the proper prosecuting officials 
to determine who shall and who shall not be prosecuted for violating the 


law and the order in which the prosecutions shall be brought. 


Nor, contrary to appellant's contentions, is the possession by it of 


a certificate of authority to do business in the District of Columbia under 
its corporate name, of any material significance. At the trial of the is-. 
sues before the Municipal Court on an information charging appellant with 
violating the Professional Engineers Registration Act as alleged in the. pe- 
titions (complaints) the crucial question will be, not whether appellant does 
business under its corporate name, but whether it uses its name in such 
manner and under such circumstances as to imply that it is a professional 
engineer. There is, accordingly, no conflict between appellant's alleged 
"franchise" to do business in the District of Columbia under its corporate 
name and its prosecution for a violation of the Professional Engineers 
Registration Act. : 


Appellant contends further, in appeal No. 15,104, that the court 





below abused its discretion in denying its motion for leave to further amend 
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its amended petition (complaint) by adding additional parties respondent 
(defendant). But it asserts no prejudice to it flowing from the court's 
action in this respect and it is apparent that none exists for appellant im- 
mediately filed a substantially identical petition (complaint) against the 
same parties it sought to have added as respondents (defendants) in the 
earlier cause and the correctness of the disposition of both causes are 
presently before this Court for review. 

Finally, appellant, in appeal No. 15,110, asserts error in the de- 
nial of its motion for a preliminary injunction in the cause in which sum- 
mary judgment was granted against it. With the disposition of the cause 


on the merits the question of the correctness of the court's action in deny- 


ing a preliminary injunction, of course, became moot. 


CONCLUSION 


Upon the foregoing it is respectfully submitted that the District 
Court did not abuse its discretion in dismissing the petition (complaint) as 
to appellees in appeal No. 15,104 and in granting summary judgment as to 
appellees in appeal No. 15,180, and that the orders and judgment of the 


District Court are in all respects correct and in accordance with law 








and should, accordingly, be affirmed. 
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